
 

 

 

 

 

 

 

 

H-1b 2021 Cap Lottery Details 
 
There are significant uncertainties as to what the H-1B lottery might look like this year.  Ordinarily expected to 
begin with registration for the H-1B cap lottery on March 1, we find ourselves in a bit of a holding pattern 
presently due to the Trump Administration’s  promulgation of a new rule which would alter the methodology by 
which H-1B cap numbers are distributed.  Instead of the random selection between the two cap categories 
(master’s and regular), this rule, issued in the past few weeks, would instead award cap numbers based on the 
offered salary levels. 
 
Specifically, petitions offering wages in the highest (Level IV) would all be awarded cap numbers, assuming that 
allocation does not exceed the total numbers available.  Next, Level III wages would be considered, it being 
presumed, based upon USCIS data, that all Level III wage offerees will also be awarded cap numbers. 
 
When we reach Level II wages, it is presumed that the number of petitions will exceed the remaining balance of 
available H-1B numbers, causing USCIS to resort to a random lottery, of the sort with which we are familiar, for 
Level II wage petitions, only. 
 
This would leave Level I wages 100% out in the cold.  As you might imagine, this would tend to eliminate most 
recent university graduates, younger beneficiaries and certain industries where wage levels tend to be a bit lower, 
such as IT. 
 
What remains uncertain is what will happen after the Biden Administration takes over.  Will it move expeditiously 
to unwind this new rule?  If so, will it happen quickly enough to return this year's lottery to last year's random 
selection approach?  On what date will lottery registration be opened? 
 
Also, even if the Biden Administration does not move quickly, will a federal court enjoin the widely criticized new 
rule, restoring us to the 2020 lottery approach with an injunctive action? 
 
We will provide updates as they become available.  Please feel free to contact any attorney in our immigration law 

group at Jaffe if you should have questions.  

Eli Maroko (248.727.1482/emaroko@jaffelaw.com) 

Kreuza Lako Gjezi (248.727.1494/kgjezi@jaffelaw.com) 

Ilene Zaitouna (248.727.1430/izaitouna@jaffelaw.com) 

 
The foregoing is only a general summary and is being provided with the understanding that Jaffe Raitt Heuer & Weiss, P.C. is not rendering 

legal, tax or other professional advice, positions or opinions on specific facts or matters and, therefore, assumes no liability whatsoever in 

connection with its use. 
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