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EXEMPTION PLANNING FOR UNMARRIED 

INDIVIDUALS WITH GIFT DAPTS 

 
The current federal lifetime estate and gift tax exemption is $11.58 million per individual.  This lifetime exemption amount is scheduled 

to remain in effect until December 31, 2025 when it reduces to $5.49 million.1  However, due to the economic pressures created by the 

pandemic, it appears likely that reductions in the lifetime exemption amounts may occur earlier, perhaps as soon as 2021, and be larger 

than provided by current law, regardless of who wins the election or who takes control of Congress.   

 

In order to take advantage of the current increased lifetime exemption before it is reduced, high net worth clients should strongly consider 

gifting assets up to their remaining lifetime exemption amounts before the end of 2020.   

 

For unmarried individuals, we recommend that use of a Michigan Domestic Asset Protection Trust.  While DAPTs were initially 

envisioned primarily for asset protection planning, they are also a great vehicle for gifting because they can be drafted to avoid estate tax 

inclusion in the grantor’s estate at his or her death (thus, the term “Gift DAPT”) and at the same time permit discretionary distributions 

by the trustee to the grantor during his or her lifetime. 

 

Michigan is one of 18 jurisdictions that has enacted DAPT legislation and therefore makes this planning strategy available for Michigan 

residents.2 Under the Michigan DAPT statute, an individual can transfer property to an irrevocable trust that meets certain statutory 

requirements and remain a permissible trust beneficiary without the trust assets being available to creditors (absent a fraudulent 

conveyance).  These statutory provisions include (i) having a qualified Michigan trustee, (ii) allowing the grantor to retain only certain 

rights and authority with regard to the trust property to the DAPT, and (iii) the grantor providing an affidavit of solvency before 

transferring the property.  By further limiting the permissible bundle of rights and authority retained by the grantor, a transfer to a DAPT 

also qualifies as a completed gift for estate and gift tax purposes. 

 

A Gift DAPT is very similar to any other irrevocable trust created for the benefit of children, grandchildren or other beneficiaries where 

a third party trustee has the ability to make discretionary distributions to such beneficiaries during the grantor’s lifetime; except that with 

a Gift DAPT, the grantor is also a discretionary beneficiary.  While the grantor may no longer have control over the distribution of trust 

property, the trust agreement can (i) delegate to him or her the ability to manage and invest the trust property and (ii) allow him or her to 

remove and replace the trustee with another independent trustee. 

 

For income tax purposes, a Gift DAPT is treated as a grantor trust during the grantor’s lifetime.  That means that the grantor is liable for 

all income taxes on trust income regardless of the actual amount distributed to him or her.  However, the trust agreement can allow the 

trustee discretion to reimburse the grantor for the income tax paid on trust income.3 

 

                                                      
1 All exemption amounts are subject to inflation adjustments annually. 
2 Absent this enabling legislation, a gift to a trust of which the grantor is a beneficiary is considered a self-settled 

trust and available to the grantor’s creditors.  If a creditor can access the property, it is included in the grantor’s 

estate for federal estate tax purposes and therefore treated as an incomplete gift. 
3 A trust intended to qualify as a grantor trust typically includes a provision allowing the grantor to substitute trust 

property with other property of equivalent value at any time.  Our Gift DAPTs do not currently permit this because it 

is not specifically provided for as a permissible retained right or authority under the Michigan DAPT legislation. 

 


