
 

 

NATIONAL ESTATE PLANNING AWARENESS WEEK 

A publication of Jaffe Raitt Heuer & Weiss 

October 19 , 2020 

EXEMPTION PLANNING FOR MARRIED 

COUPLES WITH SPOUSAL ACCESS TRUSTS 

 

The current federal lifetime estate and gift tax exemption is $11.58 million per individual and $23.16 million per 

married couple.  This lifetime exemption amount is scheduled to remain in effect until December 31, 2025 when it 

reduces to $5.49 million1 per individual and $10.98 million1 per married couple.  However, due to the economic 

pressures created by the pandemic, it appears likely that reductions in the lifetime exemption amounts may occur 

earlier, perhaps as soon as 2021, and be larger than provided by current law, regardless of who wins the election or 

who takes control of Congress.   

In order to take advantage of the current increased lifetime exemption before it is reduced, high net worth clients should 

strongly consider gifting assets up to their remaining lifetime exemption amounts before the end of 2020. 

 

By use of what is commonly referred to as a “Spousal Lifetime Access Trust” (“SLAT”), a donor spouse can contribute 

property to an irrevocable trust from which the non-donor spouse, as a permissible lifetime beneficiary, may receive 

discretionary distributions of trust property.  Following the death of both spouses, the trust assets may pass either 

outright to or in trust for children and/or grandchildren.  Depending on the family wealth and individual circumstances, 

one spouse can create a single SLAT to use one lifetime exemption or both spouses can each create a SLAT to use 

both lifetime exemptions. 

 

The most significant benefit of creating a SLAT is to enable a married couple to reduce, or potentially eliminate, estate 

tax.  Since a properly structured SLAT is designed to make use of the donor spouse’s lifetime exemption amount and 

simultaneously to exclude the assets from the non-donor spouse’s estate, the SLAT assets, including any appreciation 

in the assets, will avoid estate tax inclusion in both the donor spouse’s estate and the non-donor spouse’s estate.  In 

addition, if the lifetime exemption decreases as it is scheduled to do, the SLAT will have locked-in the benefit of the 

current increased lifetime exemption.  A SLAT can also be used for multi-generational planning (i.e. grandchildren 

and great-grandchildren) by allocating Generation Skipping Transfer Tax Exemption to the gifts contributed to the 

SLAT. 

 

Although the donor spouse must give up control and direct access to the SLAT assets, the non-donor spouse, as a 

beneficiary of the trust, may have access to all SLAT assets during his or her lifetime.  The non-donor spouse can also 

participate in the distribution and investment decisions of the SLAT assets by serving as a co-trustee of the SLAT as 

long as certain restrictions on who can make distributions, and under what circumstances they can be made, to the 

non-donor spouse are in place.  Further, the donor spouse may be given the power to remove and replace the trustee 

of the SLAT under certain circumstances.  

Depending on the terms of the trust, the SLAT assets can be protected from creditors of the non-donor spouse and the 

residual beneficiaries.  In addition, with certain exceptions (e.g. fraudulent conveyance) SLAT assets are also protected 

from the creditors of the donor spouse.   

                                                      
1 All exemption amounts are subject to inflation adjustments annually. 



 

 

For income tax purposes, a SLAT is treated as a grantor trust during the donor spouse’s lifetime which means the 

grantor or donor spouse will pay the taxes on the income generated by the trust during his or her lifetime.  As a result, 

the trust assets can increase in value for the benefit of the SLAT beneficiaries without reduction for income tax.  

However, the trust agreement can allow the trustee discretion to reimburse the grantor or donor spouse the income tax 

paid on trust income.  While all SLAT income will be taxed to the grantor or donor spouse during his or her lifetime, 

if the donor spouse predeceases the non-donor spouse, the trust is no longer a grantor trust and the undistributed SLAT 

income will then be taxed at trust tax rates.   

Each spouse may each want to create his or her own SLAT in order to take advantage of both spouses’ lifetime estate 

and gift tax exemptions and to double the amount of property sheltered from creditors and estate tax.  However, when 

creating two SLATs it is important to be aware of and avoid the application of the reciprocal trust doctrine, which 

applies when a married couple creates two identical or substantially similar trusts for the benefit of the other leaving 

them in the same economic position as if each created the trust for his or her own benefit.   

When the reciprocal trust doctrine applies, each trust will be deemed to have been created for each spouse’s own 

benefit and therefore each spouse will be considered to have a retained interest in the property.  As a result, the 

application of the reciprocal trust doctrine will cause each trust to be included in the non-donor spouse’s taxable estate.  

However, courts and the IRS have provided insight on how to prevent the application of the reciprocal trust doctrine 

by avoiding identical dispositive and administrative provisions.  Based on this guidance, the objective is to incorporate 

a sufficient number of differing dispositive and administrative provisions that results in putting the spouses in different 

economic positions after the creation of the SLATs. 

 

 

Please contact a member of the Estate & Wealth Planning Group if you have any questions.  

The foregoing is only a general summary and is being provided with the understanding that Jaffe Raitt Heuer & Weiss, P.C. is 

not rendering legal, tax or other professional advice, positions or opinions on specific facts or matters and, therefore, assumes 

no liability whatsoever in connection with its use. 
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