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FAMILY LIMITED PARTNERSHIPS: HAVE 

YOU REVIEWED YOUR EXISTING 

STRUCTURE? 

 
Family Limited Partnerships (“FLPs”) (as well as LLCs and S Corporations have been routinely used) as a 

vehicle to implement various wealth transfer strategies for taxpayers. In many instances, transfers of nonvoting 

interests have allowed them to claim substantial discounts for purposes of gift or estate tax. While the IRS has 

tried for several decades to thwart the use of FLPs, generally speaking, in all but the most egregious cases of so-

called death-bed transfers, it has not been successful. However, the case of Estate of Powell v Commissioner, 148 

T.C., 18 (2017) caused practitioners to pause since the Powell Court developed a new challenge to combat alleged 

taxpayer abuses regarding the FLP structure. 

 
The Powell Court expanded the reach of Code §2036(a)(2). The provision aims to tax decedents on transfers of 

property they made during their lifetime, where the transferor retains some control (exercisable either alone or in 

conjunction with others) over the ownership or enjoyment of the transferred property. From a policy perspective, 

Congress believed that if a decedent retained “strings” regarding transferred property, then these strings were 

sufficient to cause the decedent to include the transferred property within her gross estate. Thus, if a decedent 

transferred limited partnership interests to her children but remained either the sole or one of several general partner 

or manager of the FLP, Code §2036(a)(2) arguably could apply since the decedent would have possessed the right, 

either alone or in concert with others, to control distributions to the partners of the FLP. 

 

Historically, practitioners navigated around the potential reach of Code §2036(a)(2) in three ways:  

1. They relied on the decision of U.S. v Byrum (408 U.S. 125 (1972)), which determined that if a GP 

acted in accordance with fiduciary duties owed limited partners, this standard would be sufficient to 

defeat any argument that such transferor retained a string. 

2. Some practitioners made certain to limit a GP’s right unilaterally to control distributions by insuring 

that the vote of other partners was required.  

3. Many practitioners relied on the statutory language of Code §2036(a)(2), which excludes from estate 

inclusion any transfers that are made for “bona fide and adequate consideration.” In the context of 

FLPs, this has been interpreted to require a non-tax legitimate business purpose associated with the 

formation of an FLP. 

 

The Powell Court concluded that the fiduciary standard of Byrum did not apply in the FLP context, given the 

family relationship of the parties. In addition, the Powell Court determined that the decedent-transferor had a 

string over transferred property, even though the decedent was a limited partner of the FLP since in this role the 

decedent-transferor had the right to vote on liquidation of the FLP, and thus indirectly control distributions to 

partners. No case had ever previously extended the reach of Code §2036(a)(2) to transferors who were solely 

owners of limited partnership interests. 

 

 

 



 

 

Many practitioners believed that due to the egregious facts surrounding Powell, which involved a death-bed 

transfer, the Tax Court’s expansive reading of Code §2036(a)(2) was simply an effort to address an abusive 

situation. Roughly a year following Powell, however, the Tax Court applied this expansive reading to another 

decision in Estate of Richard Cahill v Commissioner, TC Memo 2018-84 (June, 2018), which may suggest a 

trend by the Tax Court. 

 

In light of the Powell and Cahill decisions, it may be the case that the Tax Court will more aggressively pursue 

FLPs. Under the new, expansive reading of Code §2036(a)(2), any FLP where a transferor may participate in 

decisions regarding distributions, liquidation or even amendments to partnership agreements, could be 

construed as a retained string, sufficient to pull previously transferred assets into the decedent’s estate. 

 

Bottom line? In light of the Tax Court’s recent decisions, it is imperative that all clients review existing FLP 

structures to assess whether a transferor possesses any control (exercisable either alone or in conjunction with 

others) that might trigger estate tax inclusion. A number of strategies may mitigate the potential risks, so we highly 

recommend consulting with an estate planning attorney.  

 

 

 

Please contact a member of the Estate & Wealth Planning Group if you have any questions.  

The foregoing is only a general summary and is being provided with the understanding that Jaffe Raitt Heuer & Weiss, P.C. is 

not rendering legal, tax or other professional advice, positions or opinions on specific facts or matters and, therefore, assumes 

no liability whatsoever in connection with its use. 
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