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Employment – Overview

1. Help! How do I navigate re-opening my business?

2. What is a COVID-19 Preparedness and Response Plan?

3. How do I respond when an employee has COVID-19 illness or 
exposure?
 Diagnosed with COVID-19 or displaying symptoms
 Close contact with someone diagnosed with COVID-19 or displaying 

symptoms



If the answer to that question is YES 

 According to EO2020-110, for the majority of the State = any 
work that can be done remotely MUST be done remotely.

 Even if your business is in an industry that has been reopened, 
employees should only be coming into the office for work that 
cannot be done remotely.

 This is important when you are making your return to work
plan.

Employment – Can Employees Work Remotely?



For a comprehensive list of items to consider, check out the Jaffe Quick 
Reference Guide: Return-to-Work Best Practices Checklist, here.

 Become familiar with federal, state, and local orders and guidance
 Consider creating a COVID-19 team or committee
 Develop a plan for calling employees back to work
 Communicate return-to-work plan to employees
 Develop a COVID-19 preparedness and response plan
 Conduct safety training
 Revisit company policies

Employment – Return-to-Work Plan

https://www.jaffelaw.com/wp-content/uploads/2020/05/COVID19-Client-Update-Return-to-Work-Best-Practices-Checklist-2020May21.pdf


Employment – The Winding Return-to-Work Road
https://www.michigan.gov/documents/leo/leo_miosha
_c19_workplace_guidelines_employer_690397_7.pdfhttps://www.michigan.gov/documents/leo/Workplace_

Guidelines-Reopening_Checklist_692021_7.pdf

https://www.michigan.gov/documents/leo/Workplace
_Guidelines_Factsheet-Employers_REV_692368_7.pdf

https://www.michigan.gov/documents/leo/leo_miosha_c19_workplace_guidelines_employer_690397_7.pdf
https://www.michigan.gov/documents/leo/Workplace_Guidelines-Reopening_Checklist_692021_7.pdf
https://www.michigan.gov/documents/leo/Workplace_Guidelines_Factsheet-Employers_REV_692368_7.pdf
https://www.cdc.gov/coronavirus/2019-ncov/downloads/community/Resuming-Business-Toolkit.pdf
https://www.michigan.gov/documents/leo/leo_miosha_c19_workplace_guidelines_employee_690396_7.pdf


1. Designate a Site Supervisor
2. Reduce Risk of Exposure and 

Transmission
 Temperature Check and Screening 

Questionnaire
 Social Distancing
 Personal Protection Equipment
 Cleaning and Disinfecting
 Other Infection Prevention Measures
 Training

3. Positive Case / Symptomatic / 
Exposure Response Process
 Quarantine or Isolation Periods
 Notification and Contact Tracing
 Cleaning and Disinfecting

4. Time Away from Work
 EO2020-36
 FFCRA, Paid Time Off, UIA Benefits
 FMLA, ADA

5. Communication, Zero Tolerance, 
Complaints
 Stay in Communication
 Zero Tolerance for Violations or 

Retaliation for Reporting 
 Report Violations to Site Supervisor
 How to Make a Report to MIOSHA

6.  Provide to Employees. Make available 
for customers

What if an employee refuses to comply?

Employment – Preparedness and Response Plan



1. Do you currently have
 a fever of 100.4 degrees or higher and/or
 are you currently displaying any of the following symptoms that are new,

atypical or from an unknown source:
 cough, shortness of breath, loss of smell or taste and/or gastrointestinal

problems such as nausea, diarrhea, or vomiting?

2. In the last 14 days, have you had close contact (coughed or sneezed on or other
contact with bodily fluid OR within 6 feet for at least 15 minutes) with a person who
is suffering symptoms of COVID-19, as outlined above?

Follow up question: Were you in close contact with this person during the period of time 2
days before their symptoms began through the period of time 3 days after they stopped
displaying symptoms?

3. Have you had close contact (coughed or sneezed on or other contact with bodily
fluid OR within 6 feet for at least 15 minutes) with a person who has tested positive
for COVID-19 in the last 14 days?

Follow up question: Were you in close contact with this person during the period of time 2
days before the date when the specimen was collected through the date this person meets
criteria for discontinuing home isolation?

YES
�

�

�

�

NO
�

�

�

�

Employment – Screening Questions



Exposure Isolation & Quarantine
Employee who tests positive for COVID-19 or 
who displays symptoms may discontinue 
isolation when:

Symptom-Based Strategy
(1) At least 3 days (72 hours) have passed since recovery (defined as resolution of fever without the use of 
fever-reducing medications) and improvement in respiratory symptoms (e.g., cough, shortness of breath); 
(2) At least 10 days have passed since symptoms first appeared OR since they were swabbed for the test that 
yielded the positive result; and
(3) Employee receives release from isolation from local health department or physician

Employee who tests positive for COVID-19 but 
who does not display symptoms may 
discontinue isolation when:

Time-Based Strategy.  At least 10 days have passed since the date of their first positive COVID-19 diagnostic 
test assuming they have not subsequently developed symptoms since their positive test. If they develop 
symptoms, then the symptom-based or test-based strategy should be used

Employee who came in close contact with 
symptomatic individual within 2 days before 
symptom onset or during infectious period (as 
set forth above):

• If symptomatic individual is outside the employee’s home, employee should quarantine for 14 days after 
last close contact with individual or the symptomatic individual receives a negative COVID-19 test 
(whichever comes first), unless employee displays his/her own symptoms, then follow protocols above.

• If symptomatic individual is within employee’s household, employee should quarantine for 14 days since 
symptomatic individual first developed symptoms, or the symptomatic individual receives a negative 
COVID-19 test (whichever comes first), unless employee displays his/her own symptoms, then follow 
protocols above.

Employee who came in close contact with an 
individual who tested positive within 2 days 
before the date the specimen was collected or 
during infection period (as set forth above):

• If sick individual is outside the employee’s home, employee should quarantine for 14 days after last close 
contact with individual, unless employee displays his/her own symptoms, then follow protocols above.

• If sick individual is within employee’s household, employee should quarantine for 14 days after sick 
individual first developed symptoms, unless employee displays his/her own symptoms, then follow 
protocols above.

Employment – Isolation & Quarantine



Exposure Notification Next Steps
Employee who tests positive for COVID-19 or who 
displays symptoms 

1. Immediately notify local health department of positive 
case of COVID-19

2. Within 24 hours, notify other employees and visitors who 
came in close contact with sick or symptomatic employee 
within 48 hours before employee was diagnosed or 
displayed symptoms

3. Notify MIOSHA as appropriate

1. Quarantine of employee(s) in close contact
2. “Quarantine” of visitors in close contact
3. Cleaning and disinfecting
4. Determine and communicate 

• time away from office
• pay issues

Employee who tests positive for COVID-19 but who 
does not display symptoms 

1. Immediately notify local health department of positive 
case of COVID-19

2. Within 24 hours, notify other employees and visitors who 
came in close contact with sick or symptomatic employee 
within 48 hours before employee was diagnosed or 
displayed symptoms

3. Notify MIOSHA as appropriate

1. Quarantine of employee(s) in close contact
2. “Quarantine” of visitors in close contact
3. Cleaning and disinfecting
4. Determine and communicate 

• time away from office
• pay issues

Employee who came in close contact with 
symptomatic individual within 2 days before 
symptom onset or during infectious period (as set 
forth above)

Other employees or visitors who had close contact with your 
exposed employee is considered indirect contact. Notification 
to indirect contacts are not required, but you can notify them 
of indirect exposure so they can self-monitor or take other 
steps at home.

1. Cleaning and disinfecting (precaution)
2. Determine and communicate 

• time away from office
• pay issues

Employee who came in close contact with an 
individual who tested positive within 2 days before 
the date the specimen was collected through the 
date sick person meets criteria for discontinuing 
home isolation (as set forth above):

Other employees or visitors who had close contact with your 
exposed employee are considered indirect contact. 
Notification to indirect contacts is not required, but you can 
notify them of indirect exposure so they can self-monitor or 
take other steps at home.

1. Cleaning and disinfecting (precaution)
2. Determine and communicate 

• time away from office
• pay issues

Employment – Notification & Next Steps



Economic Relief  - Federal Loan Programs 
 Main Street Lending Program (Small and Medium Sized Businesses)
 Main Street New Loan Facility: Term Sheet (June 8, 2020)

 Main Street Priority Loan Facility: Term Sheet (June 8, 2020)

 Main Street Expanded Loan Facility: Term Sheet (June 8, 2020)

 SBA Lending (Small Businesses) 
 PPP
 EIDL
 Traditional 7(a) and 504

https://www.federalreserve.gov/newsevents/pressreleases/files/monetary20200608a1.pdf
https://www.federalreserve.gov/newsevents/pressreleases/files/monetary20200608a2.pdf
https://www.federalreserve.gov/newsevents/pressreleases/files/monetary20200608a3.pdf


Lending – Main Street Lending Program
as of June 8, 2020

New Loans Priority Loans Expanded Loans
Term 5 years (previously 4 years)
Minimum Loan Size $250,000 (previously $500,000) $10M
Maximum Loan Size The lesser of $35M (previously $25M), or an amount that, 

when added to outstanding and undrawn available debt, does 
not exceed 4.0x adjusted EBITDA

The lesser of $50M (previously $25M), or 
an amount that, when added to 

outstanding or undrawn available debt, 
does not exceed 6.0x adjusted EBITDA

The lesser of $300M (previously $200M), 
or an amount that, when added to 

outstanding or undrawn available debt, 
does not exceed 6.0x adjusted EBITDA

Risk Retention Lender 5% (previously 15% for some loans)
Principal Repayment Principal payments deferred for Years 1 and 2; Years 3 & 4: 15%; Year 5: 70% Balloon Payment

(previously principal deferred for one year and 33.33% repayment due in years 2-4 for New Loans, and deferred for one year and 15%, 15%, 70% 
repayment due in years 2, 3, and 4, respectively for Priority Loans and Expanded Loans)

Interest LIBOR + 3%, with interests payments deferred for one year
Certain Other 
Features

Lender-facing; no forgiveness or grant component; origination and transaction fees may apply, pre-payment permitted without penalty; New Loans 
may be secured; Priority Loans and Expanded Loans must be secured IF the borrower has other secured loans (other than mortgage debt); in the 
case of Expanded Loans, the upsized tranche must be secured by the same collateral as the underlying tranche on a pari passu basis; and cannot 
refinance other debt (except Priority Loan). 

Important 
Considerations

Main Eligibility Criteria: US business organized prior to 3/13/2020 that, was in good financial standing prior to the pandemic and, with all affiliates, 
has either (i) no more than 15,000 employees; or (ii) 2019 annual revenues of less than $5 billion.  Must have significant operations in and a majority 
of employees based in the US. Certain business types are ineligible (similar to PPP/SBA).  Nonprofits are ineligible (for now). Borrowers can have a 
PPP loan but the borrower and it affiliates cannot have another type of Main Street Loan or a FPMCCF.  Must be unable to secure adequate credit 
accommodations.   

Key Restrictions: (i) limits on executive compensation, stock buybacks, and other dividends and capital distributions;  (ii) cannot cancel or reduce 
committed lines of credit (can make payment when due); (iii) existing lender consent may be require; and (iv) must use commercial reasonable 
efforts to retain employees.  



Lending – SBA Economic Relief
 Existing and new TRADITIONAL SBA 7(a) Loans (non-PPP/EIDL) 

 6 month loan payment deferral for existing borrowers and new borrowers (loans closing before 
9/27/2020)

 Economic Injury Disaster Loans (EIDL)
 Direct from SBA
 Loan features:  30-year terms, 3.75%  (2.75% for nonprofits), up to 12-month payment deferment, in 

the amount of up to $2mil, fund use limited to working capital, no guaranty required for loans under 
$200,000 and no collateral for loans under $25,000.

 Grants: Up to $10,000 
 Paycheck Protection Program (PPP) 

 2-year/5year terms, 1% interest, in the amount of up to 2.5 times average monthly payroll, fund use 
limited to certain payroll and non-payroll purposes, no guaranty or collateral, eligible for forgiveness 
and no payments are due until the forgiven amount is paid to the lender (except where the borrower 
fails to apply for forgiveness).  

Summary of SBA Lending Options under the Cares Act:  Jaffe Update

https://www.jaffelaw.com/wp-content/uploads/2020/03/COVID19-Client-Update-SBA-CARES-Act-2020April24-4814496-2.pdf


PPP Loans – Recent Changes
PPP Flexibility Act (new legislation)
 New Loans Only - Loan terms increase from 2 years to 5 years 
 All Loans
 25% non-payroll limitation changes to 40% non-payroll limitation
 8-week period extends to the earlier of 24-weeks and December 31 

(optional for prior loans) 
 Safe Harbor deadline of June 30 extends to December 31 (no option to 

select June 30)
 New FTE reduction exceptions for businesses that in good faith document 

an inability to: (a) hire qualified employees or (b) return to pre-February 
15, 2020 business levels due to CDC/OSHA/HHS rules/guidance 

Full Jaffe Summary

https://www.jaffelaw.com/wp-content/uploads/2020/06/COVID19-Client-Update-PPP-Loans-Flexibility-Act.pdf


PPP Loans – Eligibility and Forgiveness
 Caution regarding changes, ambiguities, misinformation, and audits
 17 IFRs (latest one issued this morning); 48 FAQs

 Eligibility
 Per se ineligibility for certain businesses: 13 C.F.R. § 120.110
 Size
 Affiliation
 Need Certification

 Audits of loans over $2M & others as the SBA deems appropriate
 Calculating and Applying for Forgiveness: 

Jaffe Guide (update coming soon) and Quick Reference

https://home.treasury.gov/policy-issues/cares/assistance-for-small-businesses
https://home.treasury.gov/system/files/136/PPP-IFR-Revisions-to-First-Interim-Final-Rule.pdf
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Frequently-Asked-Questions.pdf
https://www.law.cornell.edu/cfr/text/13/120.110
https://www.jaffelaw.com/wp-content/uploads/2020/05/COVID19-Client-Update-PPP-Forgiveness-Update.pdf
https://www.jaffelaw.com/wp-content/uploads/2020/05/Quick-Reference-Forgiveness-Guide-4856705-002.pdf




Tax – Treatment of PPP Loan Forgiveness

 Under CARES Act, PPP loan forgiveness is excluded from income.
 However, IRS ruled that no deduction for expenses funded with forgiven 

PPP loan (RR 2020-32).

 Note that (x) an exclusion for forgiveness from income with a denial of a 
deduction produces the same result as (y) no exclusion for forgiveness but 
allowance of deduction --> so why does the CARES Act have an exclusion?

 Small Business Expenses Protection Act of 2020 introduced in 
Senate on May 5 to fix this but likelihood of passage is unclear.



Tax – Payroll Tax Deferral

 Employer’s required payments of Social Security taxes from March 
27 through end of 2020 can be deferred as follows: 
 50% to December 31, 2021
 50% to December 31, 2022
 A corresponding provision applies to 50% (the “employer side”) of self-

employment taxes.

 PPP Flexibility Act now permits all employers to use (previously, 
could not be used by employer once PPP loan was forgiven).



Tax – Employee Retention Tax Credit

 Not available for employer (including affiliates) who receives PPP 
loan.

 Credit against payments of Social Security taxes equal to 50% of the 
“qualified wages” paid by an “eligible employer.”

 Qualified wages are limited to the first $10,000 of compensation paid 
to each employee after March 12, 2020 and before January 1, 2021 –
i.e., the maximum credit per employee is $5,000. 



Tax – Employee Retention Tax Credit

 An “eligible employer” is an employer (i) whose business operations 
were fully or partially shut down by government order or (ii) have 
50% reduction in gross receipts over prior year. 

 For an employer with more than 100 FTEs, “qualified wages” are only 
wages paid for services not performed as a result of the shutdown.

 For an employer with 100 or fewer FTEs, “qualified wages” include all 
wages.



Tax – Reversal of Certain 2017 TCJA Provisions

 “Qualified Improvement Property” (improvements to the interiors 
of nonresidential buildings) eligible for bonus depreciation.

 5-year carryback for NOLs arising in 2018 – 2020, not limited to 
80% of taxable income.

 Elimination of the excess business loss limitation.

 Increase in limitation on business interest deduction to 50% (from 
30%) of taxable income for 2019 and 2020 tax years.



Restructuring – Current Landscape

 Several large companies have stumbled into bankruptcy, particularly 
in these sectors:
 Retail
 Healthcare
 Travel
 Hospitality 



Restructuring – Future Landscape

 Companies will start running low on cash.
 Over 4 million businesses took advantage of PPP funds, but those funds are 

starting to run out.
 It appears unlikely that there will be another big injection of government 

money.

 Landlord/lender standstill agreements will soon expire.

 There are two types of businesses: 
 Those who have insolvency issues, and
 Those who are pretending they do not have insolvency issues.



Restructuring – Need for a Post COVID-19 Business 
Plan
 Management needs to evaluate whether they have a business plan 

that makes sense in a post COVID-19 world and what level of 
restructuring may be necessary to effectuate that plan.
 It is important to talk with experienced restructuring professionals as soon as 

possible.

 As restrictions are eased nationwide, many types of businesses (i.e., 
hospitality, retail, automotive) may not return to normal. 



Restructuring – Chapter 11 or Out of Court? 
 Chapter 11 can be an expensive, time consuming, and disruptive 

process for a company, its management and its stakeholders.
 It is, however, useful and necessary where the requisite contractual consents 

cannot be obtained to restructure out of court.

 There are clear benefits to an out of court restructuring.
 Allows the parties to negotiate in a private arena instead of airing the 

company’s distress publicly.

 Broad economic distress created by COVID-19 should cause parties to 
thoroughly explore the possibility of an out-of-court restructuring.



Restructuring – Chapter 11 or Out of Court? 

 An out of court restructuring could take the form of a loan workout/ 
forbearance, a debt for equity exchange, or a sale transaction.
 Lenders may require additional skin in the game in exchange for a loan 

workout or forbearance.

 Need to demonstrate to stakeholders that the proposed outcome is better 
than the outcome in a bankruptcy or liquidation.

 Ultimately, chapter 11 may be necessary to obtain an automatic stay, 
reject leases, sell assets free and clear of liens, or cram down creditor 
classes.



Restructuring – Options 
 Bankruptcy relief under the Small Business Reorganization Act (2020)
 Created a new subchapter of chapter 11.
 Trustee helps management resolve issues with creditors and formulate a 

plan.
 Business must pay all projected disposable income over a 3-5 year period.
 Eliminates the absolute priority rule in small business cases.

 The Cares Act amended the SBRA to increase the debt limit eligibility 
threshold for small businesses from $2,725,625 to $7,500,000.



Thank you

Arthur Siegal
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248.727.1406
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Marko Belej
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Jaffe COVID-19 Resource Center
www.jaffelaw.com/covid-19/
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Links to Resources
 Employment materials: 
 Jaffe Return-to-Work Best Practices Checklist
 MIOSHA Re-Opening Checklist
 MIOSHA Workplace Guidelines
 CDC Toolkit
 Workplace Guidelines for Employers

• Main Street Lending Program information: Federal Reserve Bank of Boston
• SBA Lending Official Forms and Guidance:  US Treasury and SBA
• Jaffe SBA Lending Materials:  
 EIDL Summary
 Summary of Flexibility Act Changes to PPP
 1-Page Forgiveness Summary
 Full PPP Forgiveness Guide (update coming soon)
 SBA Lending Summary (updated coming soon)

• Jaffe Tax Provisions in CARE Act
• Jaffe Resource Center

https://www.jaffelaw.com/wp-content/uploads/2020/05/COVID19-Client-Update-Return-to-Work-Best-Practices-Checklist-2020May21.pdf
https://www.michigan.gov/documents/leo/Workplace_Guidelines-Reopening_Checklist_692021_7.pdf
https://www.michigan.gov/documents/leo/leo_miosha_c19_workplace_guidelines_employer_690397_7.pdf
https://www.cdc.gov/coronavirus/2019-ncov/downloads/community/Resuming-Business-Toolkit.pdf
https://www.michigan.gov/documents/leo/Workplace_Guidelines_Factsheet-Employers_REV_692368_7.pdf
https://www.bostonfed.org/supervision-and-regulation/supervision/special-facilities/main-street-lending-program.aspx
https://home.treasury.gov/policy-issues/cares/assistance-for-small-businesses
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program#section-header-9
https://www.jaffelaw.com/wp-content/uploads/2020/04/COVID19-Client-Update-SBA-EIDL-2020April24-4835405-1-1.pdf
https://www.jaffelaw.com/wp-content/uploads/2020/06/COVID19-Client-Update-PPP-Loans-Flexibility-Act.pdf
https://www.jaffelaw.com/wp-content/uploads/2020/05/Quick-Reference-Forgiveness-Guide-4856705-002.pdf
https://www.jaffelaw.com/wp-content/uploads/2020/05/COVID19-Client-Update-PPP-Forgiveness-Guidance-2020May22.pdf
https://www.jaffelaw.com/wp-content/uploads/2020/03/COVID19-Client-Update-SBA-CARES-Act-2020April24-4814496-2.pdf
https://www.jaffelaw.com/wp-content/uploads/2020/03/COVID19-Tax-Provisions-CARES-Act-2020March28-4811076-1.pdf
https://www.jaffelaw.com/covid-19/
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