
 March, 2020

Preparing to Sell
Three key considerations for business owners looking to successfully navigate the process of selling their 
business 

Considering a sale of your business ?  Breaking up may be hard to do, but coming together can be even trickier.  
M&A (merger and acquisition) transactions can get notoriously complex.  For family-owned or closely-held 
businesses looking to potentially sell, navigating  the complexities can be very challenging.  

Whether dealing with a mom-and-pop shop or a larger, scalable business with high growth potential, business 
owners need to consider the following:
	 •	 How	to	best	protect	the	value	that	their	hard	work	and	entrepreneurial	energy	has	created
	 •	 How	to	ensure	they	are	adequately	prepared	and	have	conducted	the	necessary	due	diligence	to																	
  minimize potentially costly and consequential hiccups going into a potential sale
	 •	 How	to	successfully	account	for	the	myriad	of	variables	and	moving	pieces	that	are	an	unavoid	 	
  able part of every M&A transaction

With the above in mind, there are three crucial puzzle pieces to pur together to ensure a sale transaction is as 
painless	and	as	profitable	as	possible:

Get the Right People Involved
Getting the right people involved is one of the most important pieces of the puzzle.  Internally, that may mean 
looping in key members of the leadership team, including the president or CEO and CFO.  For smaller business-
es,	the	owner	might	fill	each	of	these	roles	and	handle	the	transaction.		For	businesses	with	more	sophisticated	
operations, there could be some sensitivity around disclosing the potential transaction to employees.  Every busi-
ness	is	different	and	every	transaction	is	unique,	but	a	general	rule	of	thumb	is	to	strike	the	right	balance	between	
involving key people with “knowledge” of the business, while not exposing a potential sale too early in the 
process.

Externally,	you	should	connect	with	a	trusted	CPA	and	a	law	firm	with	an	established	track	record	in	the	M&A	
arena.  Larger businesses may also consider hiring an investment banker with knowledge and connections in the 
respective industry.  Failure to get the right professional advisors on board is a common stumbling block.  Far 
too many business owners default to accountants or lawyers they have worked with in the past, irrespective of 
whether or not they have the necessary experience and sophistication to handle an M&A deal.  M&A transactions 
can have complex tax and deal structure considerations that need to be accounted for. 
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Access to a team of attorneys with cross-disciplinary expertise should be -sought for those transactions that 
involve	consideration	in	a	number	of	different	legal	areas;	for	example	tax,	real	estate,	intellectual	property,	em-
ployment, etc.).  It is imperative to have a sophisticated and capable team in place to be able to manage the M&A 
process	efficiently,	so	business	owners	should	not	be	afraid	to	ask	candidates	to	demonstrate	relevant	experience	
and results prior to hiring them.

Together, the leadership team and professional advisors work hand-in-hand.  The accountants assist in preparing 
financial	statements	and	forward-looking	projections,	while	the	law	firm	works	to	draft	and	negotiate	the	trans-
action documents, conducts due diligence, and coordinates the closing of the sale.  If an investment banker is 
engaged, they work to help the seller identify potential buyers, market the company, and facilitate the communi-
cation of information to potential buyers. 

Conducting an Internal Due Diligence Review
Businesses should also be sure to conduct, together with their advisors, an internal due diligence review before 
they approach a prospective buyer.  This may include reviewing and lining up corporate records and other impor-
tant	documents	(i.e.,	stock	certificates,	operating	agreements,	bylaws,	etc.),	as	well	as	reviewing	contracts	with	
key suppliers, vendors, customers, employees, and independent contractors.  Contracts often times contain anti-
assignment or change of control language that may require the business to reach out to the other party for consent 
prior to transferring the contract or the ownership in the business.  This may lead to costly delays in closing and 
should be addressed sooner rather than later.

Examples of other areas that may need to be looked at during the review process include:

	 •	 Real Estate.  Is the property owned or leased?  Are there any liens or encumbrances on the 
                        property?  If leased, is the lease transferable without the landlord’s consent?

	 •	 Taxes.		Have	taxes	been	paid	and	tax	returns	been	filed	timely?		Have	there	been	any	audits	and,			
	 	 if	so,	what	were	the	results?		Is	the	company	taxed	as	an	S-corporation	and	how	might	that	affect			
  the transaction structure?

	 •	 Licenses and Permits.  Are the right permits in place, and can they be transferred so that the   
  buyer can take advantage of their use after the sale?

	 •	 Intellectual Property.  Does the business have adequate protections with respect to its branding, 
                        its proprietary techniques or knowhow, and its technology?
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	 •	 Litigation.  Are there any ongoing claims or disputes, and what do they tell the buyer about the                      
  operation of the business?

	 •	 Environmental.  Are there any environmental exposures or liabilities that might be associated   
	 												with	the	real	property	of	the	business?		Has	a	site	assessment	been	previously	undertaken?

	 •	 Employees and Benefit Plans.  Does the business regularly have labor or employment disputes                               
																 with	its	employees,	and	if	so,	why?		Are	the	benefit	plans	compliant	with	the	law	and/or	are	fully			
  funded?

	 • Insurance.		Are	the	existing	policies	sufficient,	and	what	does	the	claim	history	tell	the	buyer?	

 
By far the most common issue that stalls or causes issues in M&A deals is poor record keeping.  That said, it is 
important	to	recognize	that	no	business	is	perfectly	run.	There	are	always	going	to	be	minor	flaws	or	discrepan-
cies in documentation.  Addressing these issues or formulating a strategy before the buyer’s team starts poking 
around (and cause the issues to come up during the negotiation process) can avoid costly headaches and delays—
and even some potentially deal-breaking obstacles.

Answering the Critical Questions
The last key piece to the puzzle is developing a strategic plan going into the sale process.  There are big, im-
portant questions that need to be answered.  Those answers can’t come in a vacuum. They need to be addressed 
as part of a thoughtful and strategic overall planning process.  Are you selling the business outright, or perhaps 
identifying a private equity buyer willing to acquire the business in exchange for a portion of rollover equity into 
their platform?  Are you going to structure the transaction as an asset sale or a stock sale, and how does that im-
pact	the	tax	basis	for	you	and	the	buyer?		If	you	have	been	approached	with	an	offer	from	a	buyer,	do	you	need	to	
arrange	for	an	appraisal	to	ensure	you	are	getting	the	best	value?		And	do	you	have	a	marketing/messaging	plan	
in	place	with	your	management	team	and	a	clear	financial	forecast	that	you	can	present	to	help	a	buyer	under-
stand your business and its growth potential?  Not all of those questions have easy answers, and there are costs 
and	benefits	to	certain	decisions	that	need	to	be	weighed	carefully.		But	once	they	are	answered,	you’ll	have	a	
strategic	framework	in	place	that	significantly	increases	your	chances	of	completing	a	successful	transaction	that	
meets	your	goals	and	ensures	a	financially	prosperous		outcome.
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For	more	information	or	help	on	preparing	your	business	for	a	sale,	call	Justin	Hanna	at	248-727-1544	or	email	
jhanna@jaffelaw.com.  

About the Author
Justin	Hanna	is	an	attorney	at	Jaffe	Raitt	Heuer	&	Weiss,	P.C.,	a	full-service	law	firm	based	in	Southfield,	Michi-
gan.		His	practice	focuses	on	business	and	real	estate	law,	where	he	has	advised	clients	on	M&A	transactions	
from	$1	million	to	over	$1	billion.		Thanks	to	Jaffe’s	diverse	practice	and	depth,	including	in	corporate,	real	
estate, tax, commercial litigation, estate planning and other areas, Justin also acts as outside general counsel to 
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