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Jaffe raitt Heuer & weiss, Pc has a full-service real es-
tate practice group that includes 22 attorneys who provide 
sophisticated legal services in the areas of commercial, in-
dustrial, retail and residential real estate to private and in-
stitutional developers, builders, management companies, 
real estate brokers and individuals. It regularly counsels 
clients with respect to a wide range of matters, including 
land development, construction, land use, acquisition, 
sale, financing, troubled loans, loan workouts, leasing 

and property rights issues for real estate that ranges from 
major office and manufacturing facilities, hotels, manu-
factured home communities and apartments to outlet 
malls, storage facilities, shopping centers and mixed-use 
projects. Jaffe, which was founded in 1968, practices on 
a national level and maintains fees that are substantially 
lower than the competition, with areas of growth includ-
ing senior living facilities, apartments, industrial facilities 
and storage facilities. 

authors
Mark P Krysinski, a partner, focuses on 
real estate and is the former chairman of 
the Real Property Section of the State Bar 
of Michigan as well as being a member of 
the American College of Real Estate 
Lawyers (ACREL), the American Bar 

Association Sections of Real Property and Business Law, 
the Real Property Advisory Board of the Institute for 
Continuing Legal Education (ICLE) and the State Bar of 
Michigan Commercial Leasing Section, of which he is also 
a former chair. Mark is an Adjunct Professor at the 
University of Michigan Law School and is a frequent 
speaker for the State Bar of Michigan, the International 
Council of Shopping Centers, the Building Owners and 
Managers Association, ACREL and ICLE on leasing, 
development and condominium issues.

trey Brice is a partner who is head of the 
Firm’s Property Tax Appeals Practice 
Group representing property owners, 
managers and lessees before the Michigan 
Tax Tribunal and State Tax Commission in 
property tax appeals for commercial, 

industrial, residential and developmental properties, as 
well as working with property owners with property tax 
forecasting and planning. In addition, Trey is a member of 

the Real Estate Practice Group, where he concentrates on 
construction and real estate development with extensive 
experience counseling owners, contractors, subcontrac-
tors, architects and developers on all aspects of construc-
tion projects and development matters, including contract 
negotiation, drafting and review. 

Milton i Kovinsky is a partner who 
specializes in taxation, estate planning and 
business planning. Milton earned his LLM 
degree in taxation from the New York 
University School of Law, his JD degree 
from Northwestern University School of 

Law and is a member of the Illinois Bar Association and 
the Taxation Sections of the State Bar of Michigan and the 
American Bar Association.

Mark rubenfire, a partner, specialises in 
real estate law, real estate leasing and real 
estate lending and workouts. He serves as 
practice group leader of the real estate 
practice group and is a member of the 
Real Property Law Section of the Ameri-

can Bar Association, the Real Property and Environmental 
Law Sections of the State Bar of Michigan. 

1. General

1.1 Main substantive skills
For a practicing lawyer, the most significant substantive skill 
necessary to succeed is the ability to negotiate. Negotiation 
and then compromise is how most, if not all, documents 
in the real estate area get finalized and ultimately executed. 
Understanding the issues that are critical to your client and 
those issues that may be less important is critical to pro-
viding solid representation for your client. In addition to 
negotiating skills, it is necessary to have an understanding 
of the applicable laws impacting the acquisition, taxation, 

financing and sale of real estate. This is developed over time 
through experience. Over the years, client expectations re-
quire more immediate answers and responses. Lawyers must 
fully evaluate all aspects of real estate issues and take time 
to give quality and well thought-out legal advice under all 
circumstances. 
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1.2 Most significant trends
The Michigan real estate market has remained relatively 
strong over the last 12 months with demand for purchases 
outpacing willing sellers. Accordingly, most real estate entre-
preneurs would tell you that real estate is being purchased, in 
many cases, above market value. Part of this trend has been 
caused by a large flood of new equity into the Michigan real 
estate market, particularly from out-of-state investors. One 
area that has been particularly strong is the continued and 
growing redevelopment of downtown and midtown Detroit. 
In addition to the renovation of many older buildings in 
the downtown sector, the development of the Little Caesars 
Arena has led to the redevelopment of a large area of the City 
of Detroit surrounding the arena. New restaurants and other 
businesses are opening in these areas. Another significant 
aspect of the rebirth of the City of Detroit is the develop-
ment of many new single-family and multi-family residential 
projects in the heart of the City. Many young professionals 
and empty nesters are choosing to live and work in the City. 
Although it is difficult to point to any single significant deals, 
the ongoing repurposing of downtown buildings to residen-
tial and the development of new projects has changed the 
dynamic for urban living in the City of Detroit and will lead 
to the further development of other properties to provide the 
necessary services to those moving back downtown. With 
regard to the rest of the State of Michigan, most real estate 
sectors have been relatively strong with multi-family prop-
erties and storage properties outpacing retail and industrial 
developments. However, the demand for industrial space has 
also improved as the general economy has improved. 

1.3 impact of the new Us tax Law changes
The new US tax law changes that will most significantly im-
pact real estate investment, ownership or development are 
the new “pass-through” deduction and the new limitation 
on the deductibility of interest.

The new “pass-through” deduction provides a deduction 
for non-corporate taxpayers equal to 20% of their share 
of qualified business income generated from pass-through 
businesses (ie, sole proprietorships, partnerships, limited 
liability companies taxed as partnerships, and Subchapter 
S corporations) as well as their share of certain dividend 
income receive from a Real Estate Investment Trust (REIT). 
The “pass-through” deduction is subject to several limita-
tions based on the taxpayer’s taxable income, the type of 
pass-through business generating the income and the wages 
and/or value of certain assets of the pass-through business.

The new limitation on the deductibility of interest limits the 
deduction of a business’ interest expense to no more than 
30% of a business’ adjusted taxable income. Businesses with 
under USD25 million of annual gross receipts are exempt. 
Real estate businesses are permitted to elect out of these rules 

at the expense of extending the depreciable life of certain 
property.

Both of these new law changes went into effect on 1 January 
2018 and will expire after 2025 unless extended or made 
permanent by Congress.

In addition, the new US tax-law changes limited Internal 
Revenue Code Section 1031 like-kind exchanges to real 
property that is not held primarily for sale. So, taxpayers can 
continue to defer gain on the sale of real property pursuant 
to the 1031 like-kind exchange rules. 

2. sale and Purchase

2.1 ownership structures
By far the most prevalent structure to own real estate in 
Michigan is the use of limited liability companies that are 
taxed as partnerships for US federal income tax purposes. 
Limited Partnership and S Corporations are used on a more 
limited basis. 

2.2 important Jurisdictional requirements
Title to real estate in the State of Michigan is conveyed by 
the delivery and recording of a deed regardless of the type 
of transaction (residential/industrial/office/retail or hotel). 
The quality of title is provided through the use of title insur-
ance. Title insurance in Michigan is highly regulated. Only 
the types of policies and endorsements which are specifically 
approved by the insurance commissioner are available for 
use, although in specialised transactions specific new en-
dorsements may be able to be filed and used. Rates are set 
and approved by the State and are generally non-negotiable. 
In addition to a deed, a number of residual documents need 
to be filed if it is a residential transaction (principally any ap-
plicable homestead exemption form and in all cases a Seller 
Disclosure Statement). If the property has environmental 
contamination, there are statutory requirements for inform-
ing the purchaser or the transaction may be voidable. In all 
cases, notice of the transfer needs to be given to the As-
sessor’s office. The amount of the consideration is generally 
required to be set forth in the deed but may be avoided by 
the use of a real estate transfer valuation affidavit, which is 
generally not publicly available other than through a FOIA 
request.

2.3 effecting Lawful and Proper transfer of title
Three types of deeds are used in Michigan: statutory war-
ranty deeds, statutory quit claim deeds and non-statutory 
covenant deeds. The content of warranty deeds and quit 
claim deeds in Michigan are substantially similar to those 
in use in other jurisdictions in the United States. In most 
other states a covenant deed as used in Michigan is known 
as a limited warranty or special warranty deed. A covenant 
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deed warrants that title has not been made unmarketable 
only by, through or under the acts of the grantor, but not 
otherwise. The reason for the use of the term covenant deed 
in Michigan is because the use of the term “warranty” in the 
title of the deed is by statute not permitted, unless the deed 
is a full warranty deed. Use of the covenant deed is common 
in commercial transactions and uncommon in residential 
transactions.

2.4 real estate due diligence
Due diligence in Michigan is substantially similar to due 
diligence in other jurisdictions. In residential transactions, 
due diligence is usually limited to a statutory seller-disclo-
sure statement, a residential inspection report, a “mortgage” 
survey and title insurance. In commercial transactions, ti-
tle, survey, and environmental due diligence are customarily 
performed in all transactions. Typically the cost of title is 
paid for by the seller. The cost of environmental due dili-
gence and survey are usually paid by the purchaser although 
occasionally negotiated for cost-sharing or paid by the seller. 
“Free look” due diligence periods are common. In addition, 
in many commercial transactions zoning will be confirmed 
either with a zoning letter from the local municipality or, 
more frequently, by obtaining a commercially prepared zon-
ing report from one of the national providers.

2.5 typical representations and warranties for 
Purchase and sale agreements
Representations and warranties in residential transactions 
are rare. In commercial transactions representations and 
warranties are common, although the scope (and attendant 
liability) is highly negotiated and varies with the property 
type, the size of the transaction and the sophistication of the 
parties. Basic corporate representations, basic title represen-
tations and knowledge-based environmental representations 
are common. Legal compliance and notice of violations are 
also common. To the extent that the project has a due dili-
gence period and a right to terminate for any reason or no 
reason whatsoever (a so-called “free look”), the inclusion of 
physical condition representations and warranties are less 
common. In basic transactions, breach of a representation 
or warranty is considered a normal default, which may or 
may not survive the closing. In more sophisticated transac-
tions, anti-sandbag clauses (qualification of representations 
by buyer’s actual knowledge or by disclosure documents), 
indemnification clauses for breach, buckets and baskets for 
damage claims, and caps on liabilities and time-periods for 
bringing actions are all common and highly negotiated. 

2.6 important areas of Laws for Foreign investors
A foreign investor should consider the United States fed-
eral income tax laws and the income tax laws of the state 
where the real property is located when purchasing real es-
tate. A foreign investor should also consider the state and 

local property tax laws that the purchased real estate will 
be subject to.

Under Federal law, all foreign investors are subject to in-
come tax withholding rules in connection with all real estate 
transactions. This will require purchasers of real estate to 
make sure that such withholding occurs in connection with 
a purchase of real estate from a foreign investor. 

There are two other unusual quirks of Michigan law that 
foreign investors should be aware of. First, Michigan law 
requires the payment of transfer taxes at the time of sale of 
property in Michigan which total USD8.60 per thousand 
dollars of purchase price. These transfer taxes, which are 
paid partially to the State and partially to the applicable 
County, are typically paid by the Seller of the real estate, but 
this is negotiable. There are a number of exemptions to the 
transfer taxes for related-party transactions but the transfer 
taxes will be owed in connection with any true sale to a third 
party. The other unusual statute relates to the real property 
tax assessment and the uncapping of those taxes at the time 
of a sale. During the period of ownership, Michigan law lim-
its annual increases in the taxable value of a property to the 
lesser of 1.05 times the previous year’s tax assessment or the 
“inflation rate” (which is determined by the State of Michi-
gan). Accordingly, owners who hold real estate (and tenants 
who are obliged to pay real estate taxes on leased real estate) 
benefit from limited increases in real estate taxes, regardless 
of changes in real property values in the area. However, at 
the time of a sale of the property, the value is uncapped and 
assessors are able to reassess the property at its actual value at 
the time of sale. With regard to real estate that has been held 
for a long time, this can cause real estate taxes to increase 
by three and four times the prior amount. In evaluating real 
estate acquisitions in Michigan, foreign investors need to be 
aware of these uncapping rules and need to project signifi-
cant increases in taxes at the time of sale. Similarly, foreign 
investors who own companies that are tenants of real estate 
in Michigan need to understand that any existing obliga-
tion to pay real estate taxes under their lease may increase 
significantly if there is a sale of the property by the owner.

2.7 soil Pollution and environmental 
contamination
To avoid liability, a buyer is required to conduct a Phase I 
environmental site assessment which reviews current and 
historic uses, surrounding uses and reports to governmental 
agencies within a set of radii. If that Phase I does not indicate 
any “recognised environmental conditions” (REC) then no 
further work is needed and the buyer falls within a statutory 
“safe harbor” based on having made appropriate inquiries. If 
the Phase I finds one or more RECs, then an invasive Phase 
II is needed to determine the presence or absence of con-
tamination. If sampling is conducted and no contaminants 
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above a stringent level are detected, then, once again, the 
buyer falls within a statutory “safe harbor.” 

Under federal law, if a buyer buys property knowing that the 
property is contaminated or having not conducted appropri-
ate due diligence, he or she will be liable for the cost of re-
sponding to the contamination, even if they did not cause it. 

Under Michigan law, the answer depends on the facts. A 
buyer must go through the due diligence steps described 
above. A buyer will be liable for the cost of responding to 
contamination unless he or she discloses the contamination 
to the State in a special report called a Baseline Environmen-
tal Assessment (BEA) within 45 days after taking possession, 
ownership or control of the property and filing it with the 
State within 180 days after possession ownership control. 
The BEA defines the then-existing state of contamination at 
the property. The buyer will then have to exercise due care to 
prevent the worsening of the contamination and to protect 
neighbors, visitors and employees, which often is less oner-
ous and expensive than a clean-up programe. 

If the contamination is related to an existing underground 
tank or to specifically regulated hazardous or toxic waste 
treatment, storage or disposal, a buyer will be liable, despite 
the BEA process described above.

As for allocation between buyer and seller, it often depends 
on negotiating power but typically, the buyer will assume re-
sponsibility for everything he or she causes post-acquisition 
and the seller will either retain pre-closing contamination 
or sometimes just during the period of seller’s ownership. 

2.8 Permitted Uses of real estate Under Zoning or 
Planning Law
The use of real property in Michigan is governed by zon-
ing ordinances. Zoning ordinances regulate the use of land 
according to districts or areas. Governmental regulation 
of land use in Michigan starts with the Michigan Zoning 
Enabling Act (MZEA). The MZEA provides basic land-use 
controls for all land in Michigan. But importantly, the MZEA 
authorises counties, townships, cities, and villages to enact 
their own zoning ordinances to regulate the land within their 
boundaries. There are some overlaps and certain areas that 
the MZEA carves out from local control, but for the most 
part where a city or village has adopted a zoning ordinance, 
those regulations will restrict and control the uses of prop-
erty within the municipal boundaries. In order to determine 
the permitted use for a parcel of real property, the first step 
should always be to check with the local government. The 
local zoning ordinance will have control over a township or 
county zoning ordinance. In the absence of a local zoning 
ordinance, the township and/or county zoning ordinance 
will dictate the restrictions and uses of the property.

In order to use a piece of property for a use not permitted 
by the applicable zoning ordinance, the owner must obtain 
either a variance or request the property be re-zoned. Most 
municipalities allow for a use variance, provided the proper-
ty-owner meets the requirements for approval, which tend to 
be narrow and strictly applied. A more adaptable option is to 
seek a re-zoning that will allow for the desired use. 

Michigan municipalities do not entertain development 
agreements per se, but most zoning ordinances provide de-
velopment tools that may allow a property to be used in a 
creative manner that would otherwise be prohibited under 
the strict application of the ordinance. Examples are Spe-
cial-Use Permits, Planned Unit Developments (PUDs) and 
Planned Residential Developments (PRDs). A Special-Use 
Permit allows the owner to put a property to a use not per-
mitted by right in a particular zoning district, but typically 
with conditions or restrictions on the use. The special-use 
alternative is not open-ended. Most zoning ordinance will 
enumerate the special uses that may be permitted in a certain 
zoning district. The PUDs and PRDs apply to the develop-
ment of a large tract of land and allows for clustering units 
together to maximize open space or mixing commercial and 
residential uses.

2.9 condemnation, expropriation or compulsory 
Purchase
Under the power of eminent domain, or condemnation, 
Michigan governments and authorities have the right to take 
private property for public use. Though inherent, power is 
limited and the purported public use closely scrutinised to 
safeguard that the property is not being taken simply to con-
fer a private benefit on another private party. The condemn-
ing party must show a public necessity to justify the taking.

Michigan’s definition of public use today is much narrower 
than that which may be allowed in other states. Under the 
2005 seminal United States Supreme Court decision, Kelo 
v City of New London, the Court held that municipalities 
can justify eminent domain for economic revitalisation and 
allow a government to take property and then transfer it to 
private companies for such a public purpose to benefit the 
community. For decades, Michigan followed the same logic 
under 1981 Michigan Supreme Court case Poletown Neigh-
borhood Council v Detroit. However, in its 2004 decision, 
County of Wayne v Hatchcock, the Michigan Supreme Court 
overruled Poletown holding that the public-use requirement 
cannot be read to condemn property for the intent of turning 
it over to other private owners. The Kelo decision does not 
affect the Michigan Supreme Court’s decision in Hatchcock. 
In its decision, the US Supreme Court, citing Hatchock, spe-
cifically recognized that the opinion does not preclude any 
State from placing further restrictions on its exercise of the 
takings power, and that States like Michigan, that impose 
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public-use requirements that are stricter than the federal 
baseline are permissible. 

The Michigan Uniform Condemnation Procedures Act 
(UCPA) directs the exercise of eminent domain. Private 
property may not be taken through the exercise of eminent 
domain without due process of law and just compensation 
given to the owner. The condemning party must make a 
good-faith offer to purchase the property at the fair market 
value, which may not be less than the government’s apprais-
al. The offer must include the value of the property taken 
and the diminished value or damage, if any, to the adjacent 
property left untaken, and any costs that may be incurred to 
relocate or rebuild improvements on the retained property. 

If the property-owner thinks the condemnation offer is not 
adequate, or does not cover all the compensable property or 
damage to the retained property, the UPCA provides a pro-
cess to contest the offer in an administrative action. If the ad-
ministrative action does not resolve the valuation questions, 
the property-owner may file a complaint in the circuit court. 

2.10 taxes applicable to a transaction
Michigan has both a county and a state-level documentary 
tax, which is commonly referred to as a transfer tax. The tax 
in reality is a documentary stamp tax which is imposed on 
deeds, land contracts, and easement agreements for consid-
eration, regardless of where executed, for property within the 
state and payable when the document is recorded. In each 
case, the tax is imposed as a matter of law and in custom on 
the seller/grantor. Tax is calculated based on the current fair 
market value in terms of legal monetary exchange at the time 
of the transfer which may or may not be the purchase price. 
However, some of the exemptions (consideration of less than 
USD100) are based on consideration, not value. The county 
tax is USD0.55 for each USD500 or fraction thereof. The 
state tax is USD3.75 for USD500 or each fraction thereof. 
The two taxes have similar but different exemptions. The 
most commonly used exemption is if the consideration is 
less than USD100. Mortgages and security interests in leases 
are generally not subject to tax. Some affiliated and family 
transactions are excluded, but the exemptions between the 
two statutes are not identical. Both statutes were amended on 
the last day of the legislative session in January of 2009 in an 
effort to impose the tax on entity transfers. The amendments 
purported to impose the transfer tax upon transactions for 
transfers of a membership interest, partnership interest or 
stock in an entity that owns real estate. Because of the many 
flaws in the legislation (the primary one being that the taxes 
are payable upon recording and, as a general proposition, 
equity transaction documents are not required or permitted 
to be recorded), compliance with this transfer tax is sparse 
and enforcement is lax. Because of these defects, many prac-
titioners believe it to be possible, as a practical matter, to 
avoid the transfer tax by restructuring the transaction as an 

equity transfer. Please note, however, that, regardless of the 
structuring of the transaction and unless the transfers are 
somehow exempt, the transfer will trigger a revaluation of 
the property for real property tax purposes which are “un-
capped” upon a transfer. It is generally thought not to be 
possible to structure around the uncapping of real estate 
taxes in Michigan.

2.11 rules and regulations applicable to Foreign 
investors
There are no general rules that apply specifically to foreign 
investors acquiring real estate in Michigan other than fed-
eral withholding and tax requirements. Foreign entities 
commonly are required to qualify the business in Michigan. 
However, the failure to qualify does not void the transaction 
and the failure so to qualify can be cured retroactively by 
filing. Michigan’s various taxes will generally apply to the 
operation of business and the ownership of real estate in 
Michigan. Failure of a foreign entity to qualify will not affect 
the validity of the loan documents.

3. real estate Finance

3.1 Financing acquisitions of commercial real 
estate
Real estate acquisitions in Michigan are typically financed 
through a mortgage loan from a bank, life insurance com-
pany, or commercial mortgage-backed securities lender. The 
available loan proceeds are usually based on a percentage 
of the value of the property as determined by an appraisal. 
Larger deals are sometimes structured with a first mortgage 
loan and a junior or mezzanine loan. In this type of struc-
ture, the first mortgage lender takes a mortgage on the real 
estate and the mezzanine lender takes a pledge of the mez-
zanine borrower’s ownership interest in the property rather 
than a lien on the property.

A less common form of financing in Michigan is the land 
contract. Under a land contract, the seller of the property 
provides seller financing to the buyer. Typically, the land 
contract requires a down-payment and then regular instal-
ment payments of principal and interest which may be fully 
amortising or may require a balloon payment on the matu-
rity date. Michigan statutes provide the seller under the land 
contract foreclosure rights as well as forfeiture rights in the 
event of a default under the land contract by the purchaser. 
Land contracts are typically used, if at all, for smaller trans-
actions and for transactions involving unimproved land. The 
land contract structure does not lend itself well to income-
producing properties due to the need to assign the right to 
such income. 
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3.2 typical security created by commercial 
investors
Michigan is a mortgage, not a deed of trust, state, so the nor-
mal security interest in the real estate is created by virtue of a 
mortgage. Land contracts are used sparingly in commercial 
transactions, they are more common in residential trans-
actions in high-interest rate and tight credit environments. 

As in other states, real estate lenders in Michigan will in-
sist upon a first priority mortgage lien position to secure 
the repayment of their loan. Liens in Michigan are granted 
by mortgage (rather than deeds of trust). The lender also 
usually takes a security interest in non-real estate collateral 
associated with the real estate through the filing of a financ-
ing statement consistent with the Michigan version of the 
Uniform Commercial Code. As noted above, the security 
for mezzanine loans which are not secured by real estate is 
typically a pledge of the mezzanine borrower’s ownership 
interests in the property-owner.

3.3 regulations or requirements affecting Foreign 
Lenders
If the foreign lender’s only business activity within Michigan 
is the making of a loan or serving as the agent for the loan, 
they would not be required to qualify to transact business 
in Michigan solely as a result of such a loan transaction. 
However, if they are engaged in any other business activity 
in Michigan, they may be required to qualify to do business 
in Michigan. In addition, the Michigan Attorney General has 
made certain statements that if a lender makes an undefined 
number of loans, that lender may be required to qualify to 
do business in Michigan. The lender or agent may be pre-
cluded from enforcing their rights in the courts of Michigan 
until such time as they are qualified to transact business in 
Michigan.

If the foreign lender is a financial institution and they are 
considered to have a “substantial nexus” with Michigan, 
they will be subject to a franchise tax under the Michigan 
Corporate Income Tax Act. The foreign lender will have a 
“substantial nexus” with Michigan if it either (a) has a physi-
cal presence in Michigan for more than one day during the 
tax year, (b) actively solicits sales in Michigan and has gross 
receipts of USD350,000 or more sourced to Michigan, or 
(c) has an ownership interest or a beneficial interest in a 
flow-through entity, directly or indirectly through one or 
more other flow-through entities, that has substantial nexus 
in Michigan. Financial institutions with substantial nexus 
with Michigan are subject to a franchise tax equal to 0.29% 
of its defined “net capital” apportioned to Michigan based 
on a gross-business factor.

If the foreign lender is not a financial institution but is taxed 
as a regular C corporation for US federal income tax pur-
poses and they are considered to have “substantial nexus” 

with Michigan (as defined in the paragraph above), then 
they will be subject to a corporate income tax under the 
Michigan Corporate Income Tax Act. Such lenders will gen-
erally be subject to a 6% tax on their net income apportioned 
to Michigan based on a sales factor.

3.4 taxes or Fees relating to the Granting or 
enforcement of security
Nominal handling, recording and filing fees must be paid. 
The County transfer tax (see B. 10 above) of 0.55 cents for 
each USD500 or fraction thereof (but not the State transfer 
tax) will be due on the amount of the winning bid and, as a 
practical matter, will be required to be paid by the winning 
bidder (which is often the lender). 

3.5 Legal requirements Before an entity can Give 
Valid security
There are no special requirements in order to take a mort-
gage in Michigan other than those commonly followed in 
most states. A written mortgage signed by the mortgagor 
containing a granting clause in any recordable form will be 
sufficient for the creation of a mortgage interest in Michigan 
and binding it against third parties once it is recorded in ac-
cordance with the Michigan Recording Act. Normal consid-
eration and fraudulent transfer analysis apply in Michigan 
to the granting of a mortgage or a guarantee.

3.6 Formalities when a Borrower is in default
Priority is generally determined by order of recording under 
the Michigan Recording Act. Mortgages may be foreclosed 
judicially or non-judicially. Non-judicial foreclosure is ac-
complished by compliance with the statutory foreclosure by 
advertisement process in Michigan and may only be used 
if the mortgage contains a “power of sale” in the mortgage. 
If a foreclosure by advertisement is chosen, the Lender is 
prohibited from pursuing an action on the debt against the 
borrower until the pendency of the foreclosure has con-
cluded. If judicial foreclosure is chosen, actions on the debt 
may be commenced immediately against the borrowers and 
guarantors. Michigan does not have a strong marshalling of 
assets rule. An assignment of rents may be accomplished by 
a separate document or in a mortgage itself. The assignment, 
once recorded, is binding upon the tenants and once notice 
is given following an event of default under the statutory 
process, tenants are required to send the rents as directed by 
the lender. Receiverships are possible, but subject to the dis-
cretion of the court. To the extent that the mortgage provides 
that failure to pay taxes or insurance constitutes waste, there 
is statutory authority for a discretionary appointment of a 
receiver by a court. Receivers are generally thought to have 
the power granted in the order of the court that appoints 
them, including the power to sell the property. Michigan 
generally does have redemption rights for both commercial 
and non-commercial property, which may not be waived 
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prior to an event of default. For commercial transactions, in 
most cases, the redemption period is six months.

3.7 subordinating existing debt to newly created 
debt
In the absence of fraud, failure to comply with the recording 
requirements or other equitable theories, the priority of a 
mortgage against other consensual liens is generally gov-
erned by order of recording and subordination can only oc-
cur with the consent of the junior and senior lenders.

3.8 Lenders’ Liability Under environmental Laws
Under federal law and Michigan law, a lender merely holding 
a security interest cannot be held liable under environmental 
law. When a lender goes beyond holding for security pur-
poses and actually participates in the management of the 
property, it can be held liable under federal and Michigan 
law. Merely foreclosing or taking a deed will not make a 
lender liable under federal law but, under Michigan law, a 
lender who forecloses will be liable for contamination it did 
not cause if the lender has not disclosed the contamination 
to the State in a BEA within 45 days after taking possession 
or foreclosing on the property. Such a BEA will protect the 
foreclosing lender from liability for contamination it did not 
cause, but the lender will have to exercise due care to prevent 
the worsening of the contamination and to protect neigh-
bors, visitors and employees, which often is less onerous and 
expensive than a clean up programe. 

3.9 effects of Borrower Becoming insolvent
The concern is that the security interest could potentially set 
be aside as a “preference” if the borrower files a voluntary 
bankruptcy case, or if there is an involuntary bankruptcy 
case filed against the borrower, within 90 days of the creat-
ing of the security interest. A grant of a security interest by 
a borrower in favour of a lender is treated as a “transfer” of a 
debtor’s interest in property for purposes of the bankruptcy 
preference laws, and can be set aside if that transfer (the 
security interest) allows the lender to receive more than it 
would receive if the debtor were in a Chapter 7 liquidation 
case. Because a lender would either be paid the value of its 
collateral or receive its collateral in a Chapter 7, a lender that 
has collateral worth more than it is owed by the borrower 
does not have a preference problem. This is true whether the 
lender receives the security interest either before or after the 
foreclosure sale. Generally, the grant of a security interest 
by a borrower after a foreclosure sale to secure a deficiency 
if the lender has no other collateral is subject to preference 
exposure. The grant of the security interest before the fore-
closure sale is only subject to preference exposure if the value 
of the lender’s existing collateral (the mortgaged property) 
is worth less than the debt.

4. Planning and Zoning

4.1 Legislative and Governmental controls 
applicable to design, appearance and Method of 
construction
While all Michigan localities come under some sort of zon-
ing ordinance that regulates what can be built and physical 
requirements for how it can be built, aside from properties 
within a designated historic district, not all have architectur-
al or design-control ordinances to control how it may look. 
Local zoning ordinances set forth maximums for the size, 
height, lot coverage, and setbacks for the construction of a 
building, depending on the zoning district it is located in. 
These are not design standards, but the restrictions impose 
design constraints on construction projects that must be ac-
commodated in order to obtain construction approval from 
the local authorities. Similarly, the local ordinances also typi-
cally adopt, and incorporate by reference, the Michigan State 
Construction Code, which establishes construction stand-
ards that must be met in all construction projects. 

Traditionally, Michigan municipalities have not waded 
into design control. Outside of established historic districts 
which are established for the express purpose of preserv-
ing the unique design character of a neighborhood, design 
was only generally controlled through zoning standards that 
requires construction fit contextually into the surrounding 
neighborhood. Because the term “contextual” was ambigu-
ous and open to the changing interpretation of local authori-
ties, over the last several years municipalities have begun to 
adopt design guidelines or even codify design standards to 
direct architectural design and choice of materials. Guide-
lines are not requirements – they are merely the preferences 
of the local authorities. Codified design standards, however, 
are requirements and must be followed. 

4.2 regulatory authorities
The MZEA requires municipalities to form planning com-
missions and boards of zoning appeals (ZBA) to review de-
velopment projects. The planning commissions are made 
up of residents for the purpose of reviewing development 
projects and site plans for compliance with the applicable 
zoning requirements and design controls, if any. In small ju-
risdictions the city council or township board may double as 
the planning commission. Except for zoning changes, most 
jurisdictions allow the planning commission to make deci-
sions and approve development applications. Others limit 
the planning commission to review and recommendation 
to the city council or township board, which is required to 
make the final decision. 

If the development plan does not comply with a zoning or 
design standard, the property-owner may apply for a vari-
ance from the standard from the ZBA. The standards for a 
variance vary little from jurisdiction to jurisdiction and are 
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judged on whether the variance is needed to prevent a hard-
ship caused by the strict application of the zoning ordinance, 
or if the situation is self-created by the owner’s development 
plan that could be avoided by a change to the plan. 

The ZBA may grant a use variance only when it determines 
that an undue hardship exists due to conditions unique to 
the property and that the property cannot be reasonably 
used as restricted by the zoning classification. The hardship 
must be caused by features of the property and not shared 
with other surrounding properties. 

4.3 obtaining entitlements to develop a new 
Project
Before construction may begin, the owner must obtain site 
plan approval and secure a building permit from the local 
jurisdiction. The planning commission reviews site plans 
at public meeting. The applicant presents the plan and sets 
forth how it complies with the zoning and design require-
ments. The public is afforded an opportunity to address the 
planning commission in support or opposition to the site 
plan. Public participation is important to the commission 
and can positively or negatively sway a decision. 

The planning commission can approve or deny the site plan, 
or approve with conditions; if approved with conditions, the 
applicant may apply for a building permit to allow construc-
tion to commence after satisfying such conditions. Site plan 
approvals are typically valid for one year, and may be admin-
istratively renewed or extended for a second year. 

4.4 right of appeal against an authority’s 
decision
An unfavourable decision from the planning commission, 
township board or city council can be appealed to the local 
ZBA, which is the last station for review at the local level. Its 
decision can be further appealed to the circuit court with ju-
risdiction over the location of the property to be developed. 

4.5 agreements with Local or Governmental 
authorities
In the absence of the settlement of litigation or the develop-
ment of a municipally owned property, Michigan munici-
palities do not enter development agreements with proper-
ty-owners or developers. However, as part of the approval 
process, the local jurisdiction may require, or condition, 
its development approval on aspects incorporated into the 
development plan presented. For example, approval may 
require or be conditioned on the property being served by 
public utilities that may require the developer to install water 
or sewer service lines to the property. 

Similarly, the use of PUD or PRD zoning presents a quasi-
agreement with the local jurisdiction. The PUD/PRD plan 
presented by the developer provides a representation that 

certain parts of the proposed development will remain unde-
veloped open space. The reservation is provided in exchange 
for the permission to concentrate density of the development 
in a manner that would not be permitted under the zoning 
ordinances standard requirements. Once approved, the local 
jurisdiction can hold the developer to the representations 
in the plan.

There are examples of transfer of development rights (TDR) 
programmes in some rural communities where the govern-
ment may purchase the development rights to protect agri-
cultural land from development. However, Michigan has yet 
to adopt a statewide TDR approach to preserving property 
from development on a market-based approach that would 
allow development rights to be transferred from one prop-
erty to another. 

4.6 enforcement of restrictions on development 
and designated Use
Violations of a zoning ordinance or PUD/PRD approval are 
enforced by an action brought by the local building author-
ity. Initial violations may draw a notice from the building 
authority with the request for compliance and a threat of a 
fine or in some cases a jail sentence. If further action is nec-
essary a civil suit may be brought in circuit court. 

5. investment Vehicles

5.1 types of entities available to investors to Hold 
real estate assets
Investors may hold real estate assets in a limited partnership, 
a general partnership, a limited liability company, an S cor-
poration, or a C corporation. The most common structure 
to own real estate in Michigan is the use of limited liability 
companies that are taxed as partnerships for US federal in-
come tax purposes.

5.2 Main Features of the constitution of each type 
of entity
A positive feature of partnerships, limited liability compa-
nies taxed as partnerships for US federal income tax pur-
poses, and S corporations is that they pass through income, 
gain, deductions and losses to their owners so that there is 
only one level of tax at the owner level. A negative feature 
for C corporations is that there are two levels of taxes, once 
at the corporate level and once at the shareholder level upon 
the distribution of cash or property.

Corporations provide the benefit of limited liability to its 
shareholders. In general, the shareholders of a corporation 
are not liable for the corporation’s liabilities. Members of a 
limited liability company and limited partners of a limited 
partnership also have the benefit of limited liability as they 
are generally not liable for the debts of the entity. General 
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partners of a general partnership or a limited partnership, 
however, are liable for the debts of the partnership.

5.3 tax Benefits and costs
Partnerships, limited liability companies taxed as partner-
ships for US federal income tax purposes, and S corpora-
tions are flow-through entities that pass through their net 
income to their owners. Their owners are subject to only one 
level of tax since these entities are not subject to an entity 
level tax. These entities enjoy a tax advantage compared to 
C corporations, which are subject to two levels of tax – once 
at the C corporation level and once when cash or property 
is distributed to its owners.

The new US tax law changes significantly reduced tax rates 
for C corporations, making choice of entity decisions more 
difficult. However, because of certain partnership tax rules, 
partnerships and limited liability companies taxed as part-
nerships for US federal income tax purposes are the most 
tax-beneficial structures to own real estate. Under these ad-
vantageous partnership tax rules, the owners are generally 
more likely to be able to utilise certain losses generated from 
the partnership or limited liability company, including de-
preciation deductions, subject to certain limitations.

5.4 applicable Governance requirements
Limited partnerships are controlled by one or more general 
partners. The limited partners are generally required to be 
passive investors and cannot participate in the management 
of the entity without risking their limited liability status.

Limited-liability companies are managed either by one or 
more managers or by the members. Major decisions or cer-
tain other decisions can be made by all or a certain percent-
age of the managers and/or members, as provided in the 
limited-liability company’s operating agreement without 
risking their limited-liability status. There is generally more 
flexibility in the management of limited-liability companies 
compared to other types of entities.

The shareholders of a corporation elect the board of direc-
tors, which has the ultimate management control over the 
corporation. All major decisions of the corporation are made 
by the vote of the board of directors and are documented as 
formal resolutions or minutes of meetings of the board. The 
board of directors delegate day-to-day management of the 
corporation to officers, who are responsible for carrying out 
the decisions of the board.

6. commercial Leases

6.1 types of arrangements allowing the Use of 
real estate for a Limited Period of time
A license in lieu of a lease is recognized in Michigan. A li-
cence generally does not give a possessory right but only a 
right of use and, if done properly, reasonable self-help and 
non-judicial remedies as well as judicial remedies are pos-
sible. If a license is re-characterized as a lease then non-judi-
cial self-help is difficult and may violate Michigan’s forcible 
entry and detainer statute and summary proceedings statute.

6.2 types of commercial Leases
Commercial leases in Michigan generally follow the same 
format as those in other states. A gross lease, triple net lease 
and a gross lease with expenses in excess of a base are all 
commonly used. 

6.3 regulation of rents or Lease terms
Residential rents, lease terms and security deposits are regu-
lated at the state level and sometimes also regulated at the 
local level. Commercial rents and leases terms are generally 
not subject to regulation at the state or local level. 

6.4 typical terms of a Lease
Most commercial leases have an initial term of five to ten 
years; option terms are commonly the same length as the 
initial term but can vary. 

Maintenance and repairs are generally handled by the land-
lord and may be subject to reimbursement by the tenant, 
depending upon the lease type. The pass-through of capital 
expenditures and capital improvements is not uniformly 
dealt with among different landlords or in different mar-
ket areas. In some markets, some landlords pass through all 
capital expenditures and improvements and in others, none. 
Where they are passed through amortization over their use-
ful life with or without an interest carry factor is usually 
incorporated into the lease. 

Rent payments are almost universally made monthly. Ex-
pense payments are usually also made monthly, with rec-
onciliation payments made within 120 days after the end of 
the applicable year.

6.5 rent Variation
It is unusual to have rent structures that are flat for mean-
ingful periods of time in retail leasing, although, occasion-
ally, percentage rent is still used. In non-retail leasing, dated 
adjustments in terms of dollars or percentage are usually set 
forth in the lease, though CPI adjusters are rarely used. Op-
tion term rents can be fixed or be based on market rates, and 
in most cases with a floor, so that the rent does not decrease.
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6.6 determination of new rent
Aside from option terms, the fair market valuations are com-
mon. Most rent increases are either dealt with on a percent-
age basis or a dollar basis, which are set forth in the lease. 
CPI adjustments are rare although not unheard of. In retail, 
leasing some percentage rent structures still exist.

6.7 Payment of Vat
Aside from income tax, there is no vat or rent tax at a state 
or local level.

6.8 costs Payable by tenant at start of Lease
Brokerage commissions are typically paid by the landlord. 
Tenant improvement costs may be passed through in whole 
or in part to the tenant, depending upon the structure of 
the lease and consistent with turnkey tenant improvement 
allowance or “as-is” the structures in Michigan and other 
jurisdictions.

6.9 Payment of Maintenance and repair
Aside from the arguments over capital expenditures and 
capital improvements, the common area charges are usually 
passed through in their entirety or in part to the tenants, 
depending upon the lease structure. See item 6.2 types of 
commercial Leases above. Exclusions and carve-outs from 
expenses are commonly negotiated in Michigan as they are 
in other jurisdictions in the United States. The one state-
specific exception is the increase in real estate taxes. Tenants 
will commonly ask for an exclusion from increases in real 
estate taxes if the increase is due to the revaluation of the 
property and the uncapping of the real estate taxes because 
of a transfer of the property by the landlord. Overwhelm-
ingly, landlords will reject this request, although in some 
market conditions a limited or complete exclusion may be 
granted if the increase in taxes is due to a re-evaluation of 
the property and uncapping of the real estate taxes because 
of a transfer of the property by a landlord.

6.10 Payment of services, Utilities and 
telecommunications
Utility services other than electrical are usually passed 
through on a cost basis by the landlord without mark-up 
and may be paid by the tenant directly, sub-metered and 
paid to the landlord or based upon another commonly used 
usage method (load surveys, etc). Electricity, to the extent 
the transformer for the project is owned by the landlord and 
appropriate agreements have been signed with the utility-
providers, typically are paid at the lower primary rate by the 
landlord to the utility company and charged at the higher 
secondary rate to the tenant/user.

6.11 insuring the real estate That is subject to the 
Lease
The landlord will typically carry property insurance for the 
building and its fixtures and the tenant will typically carry 

property insurance for trade fixtures and personal property. 
Each party will carry liability insurance; the tenant for its 
space and the landlord for the common areas. The cost of the 
landlord’s insurance will be passed through or not depend-
ing upon the type of lease. See item 6.2 types of commer-
cial Leases above. Most landlords pass through deductibles. 
Policy requirements both for landlords and tenants are com-
monly negotiated.

6.12 restrictions on Use of real estate
Use restrictions are imposed in commercial leases, depend-
ing upon the property type. The tenant’s use clauses are gen-
erally unregulated in Michigan. In retail leasing, use clauses 
could be either very specific or very general, depending upon 
the project type and the size and market power of the tenant. 
In office leasing, general office use is commonly found. Use 
restrictions for competitive tenants are increasingly com-
mon in the office sector. In industrial leasing, more specific 
use clauses are generally required in order to limit the envi-
ronmental and other risks attendant to the use of the build-
ing. Exclusive uses, noxious uses and other restrictions are 
generally not subject to statutory regulation and are com-
monly negotiated, particularly in the retail setting.

6.13 tenant’s ability to alter and improve real 
estate
Alteration by tenants are generally regulated in all commer-
cial leases, regardless of type. In a retail setting, depending 
upon the property type, premise and size and market power 
of the tenant, the restrictions will run the gamut, from no 
permitted alterations by the tenant without the landlord’s 
consent to no landlord consent required for any interior or 
exterior alterations consistent with the tenant’s trade dress 
and uses in the marketplace. In office and other multi-tenant 
leases most landlords will prohibit tenants from making any 
alterations without the landlord’s consent. Occasional excep-
tions will be made for a specific dollar types and cosmetic 
changes that do not affect the structure or the building’s sys-
tems. In almost all cases the landlord will have the right to 
perform the work at the tenant’s expense and the right to 
an oversight/construction management fee. For industrial 
leases, interior uses which do not alter the structure are com-
monly permitted for a single tenant industrial user; however, 
structural changes and exterior changes are usually subject 
to landlord consent.

6.14 specific regulations 
Residential leases are regulated at both the state and local 
level, and commercial leases, regardless of type, generally are 
not. For residential leases at the state level, the Landlord Ten-
ant Relations Act, the Truth in Renting Act and the Michi-
gan Consumer Protection Act all apply. None of these acts 
regulates commercial transactions; however, the Forcible 
Entry and Detainer Act and the Summary Proceedings Act 
all apply to all types of leases and their violation by a land-
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lord can have severe consequences (such as treble damages.) 
Self-help without court involvement is either prohibited or 
highly risky for landlords.

6.15 effect of tenant’s insolvency
Although most commercial and non-commercial leases 
contain solvency defaults, in the overwhelming majority of 
cases, the practical effect of these clauses is not viewed to be 
very effective in light of applicable bankruptcy laws in the 
United States.

6.16 Forms of security to Protect against Failure 
of tenant to Meet obligations
In residential leases, security deposits are regulated at both 
the state and local level in terms of amount, type, how they 
are held, how they may be used, and how the balance is re-
turned. In commercial transactions, security deposits and 
the process and their use are generally not subject to statu-
tory regulation. Most security deposits for commercial leases 
are for one month’s base rent but, depending on the transac-
tion, they can be much greater (a year or more of rent), and 
may be provided with cash, a letter of credit or other form of 
security. In all cases, guarantors are permitted and generally 
enforceable, subject to the general law of guarantee.

6.17 right to occupy after termination or expiry 
of a Lease
In residential leases, in the absence of a contractual right 
to stay in possession, the tenant will lose possession upon 
compliance with the applicable statutory regulation under 
the Forcible Entry and Detainer Statute and the Summary 
Proceedings Act; statutory redemption periods will apply. 
The process for evicting residential tenants can vary from 
weeks to months, depending upon docket load and prop-
erty location. In commercial leases, hold-over clauses are 
common and minimum increases in rent triggered thereby 
vary from 125-150%, climbing to 200-250%, either based 
on the existing rent or the market rent, and also depending 
upon the size of the premises and the market power of the 
tenant and the landlord. Commercial evictions and self-help 
repossession are regulated and generally require court ac-
tion. Statutory redemption periods will apply and generally 
cannot be waived prior to the event of default.

6.18 right to terminate Lease
Lease-termination clauses are generally a matter of con-
tract with some statutory overlay for residential leases. For 
commercial leases there is generally no statutory regula-
tion of landlord or tenant termination rights. As a matter of 
contract, most commercial landlords will have traditional 
termination rights for any default or any material default 
and typical remedies for self-help, repossession and the pay-
ment of rent. Acceleration clauses are commonly negotiated 
in commercial leases and often obtained in both retail and 
non-retail settings, depending upon the size of the prem-

ises and the market power of the tenant and the landlord. 
If acceleration of rent is a contract remedy, it may be either 
straight acceleration or only acceleration of the excess of the 
current rent over the then-current fair market-value rent, 
and may be with or without present valuing with or without 
a negotiated present-value rate.

6.19 Forced eviction
Both commercial and residential tenants may be forced to 
vacate the property if a default occurs prior to the end of the 
term if the lease so provides and the landlord complies with 
the Forcible Entry and Detainer Statute and the Summary 
Proceedings Act. The timeframe to accomplish an eviction 
may be weeks to months, depending on the property type, 
the location of the property and the court docket. 

6.20 termination by Third Party
In the absence of condemnation or violation of zoning regu-
lations or other local regulations concerning the use of the 
property, generally there are no governmental rights to ter-
minate a lease. 

7. construction

7.1 common structures Used to Price 
construction Projects
There is no standard price structure for construction projects 
in Michigan. Projects are performed for a (1) fixed price 
or stipulated sum, (2) on a time and material basis for the 
cost of the work, plus a fee for profit and overhead, or (3) 
a guaranteed maximum price. The choice depends on the 
owner’s preference and comfort with the inherent risks in a 
construction project.

Under the fixed price contract, the risk for cost overruns are 
borne by the contractor since it has agreed to complete the 
project for a certain sum. To mitigate the risk, some contrac-
tors typically build in a contingency cost into the stipulated 
sum to cover changed conditions and unexpected costs. This 
option is owner-preferred since it provides a known cost. 

Conversely, the cost-plus contract places the risk on the 
owner. Since the owner is paying on a time and materials 
basis, cost increases are paid by the owner. The construction 
fee added to the contract for the contractor’s overhead and 
profit can be a percentage of the costs billed or a fixed fee 
agreed to in the contract. 

A guaranteed maximum price contract is a hybrid of the 
fixed price and cost-plus arrangements. The contractor will 
invoice on the basis of the project costs as incurred, includ-
ing overhead and profit. However, the costs will not exceed 
an agreed-upon maximum price. Like the stipulated sum 
contract, cost overruns will be borne by the contractor. Be-



MicHiGan  Law and Practice
Contributed by Jaffe Raitt Heuer & Weiss, PC  Authors: Mark P Krysinski, Trey Brice, Milton I Kovinsky,  
Mark Rubenfire

16

cause this arrangement offers flexibility and protections to 
both parties, the guaranteed maximum price contract is a 
favoured choice. 

7.2 assigning responsibility for the design and 
construction of a Project
There are three standard relationship structures in construc-
tion contracts: (1) the traditional three-party arrangement 
with the owner, architect, and contractor; (2) use of a con-
struction manager as an adviser to oversee the construction 
and advise the owner; and (3) the design-build arrangement 
where the design and construction roles are handled by one 
entity. Under the traditional three-party arrangement, the 
owner separately contracts with the architect first for design 
services and then engages a general contractor for construc-
tion services. The architect will also perform construction 
administration services, which includes site visits to ensure 
the project is being built in conformance with design, con-
firms that the work billed for has been performed, and pro-
vides a contact between the owner and contractor. However, 
the owner is ultimately in charge for the project oversight, 
hiring, and co-ordination.

Because most owners do not have the time or experience to 
run a construction project, it is common for the owner to 
engage a construction manager to run the project and over-
see that the work is performed. The construction manager 
can act in an advisory role providing support to the owner 
throughout the project, or it can actually take on project con-
trol and be responsible to the owner for the completion of 
the project. In the construction manager as adviser arrange-
ment, the owner will still separately contract with the archi-
tect and may hold the contract with the general contractor, 
although this contract can also be held by the construction 
manager. In either situation the construction manager pro-
vides advice to the owner and oversight for the project act-
ing as the owner’s representative on the project, interacting 
directly with the general contractor. The most common ar-
rangement is for the construction manager also to act as the 
constructor or general contractor. In this relationship, the 
construction manager oversees all aspects of the project and 
is responsible only to the owner. This arrangement can also 
include the architect as a hire of the construction manager 
and not the owner.

A similar relationship is established in a design-build con-
tract. Here, the owner hires the construction manager or 
general contractor to design and then build the approved 
project design. The designer or architect, and engineer, if 
required, may be an employee of the contractor or a subcon-
tracted consultant. In a design-build contact, the architect 
will not act in an oversight role as its interests are aligned 
with the contractor and not the owner. To protect its in-
terests the owner will typically hire a third party to act as 

the owner’s representative to liaise between the owner and 
contractor.

7.3 Management of construction risk
One of the most important aspects of a construction pro-
ject is to manage the inherent and unexpected construction 
risks. Construction contracts have several tools that can be 
used to insulate one party from the risks associated with the 
actions of the other. The simplest protection is the warranty.
Typically provided by the contractor, it warrants its work 
will conform to the project design and applicable building 
codes, and be of good quality materials and workmanship. 
If the warranties are not met, the contractor will correct the 
non-compliant work at its own cost.

Beyond warranting the work, construction contracts contain 
indemnity provisions where one party agrees to protect the 
other from claims caused by its actions. Indemnity clauses 
are incorporated into construction contracts to assign risk 
if damage or injury occurs. Indemnity clauses set forth 
the indemnitor (eg, the party bearing responsibility to pay 
for damages, usually the contractor), the indemnitee (the 
party that is being held harmless if a loss occurs, typically 
the owner), and the types of losses covered (eg, damage to 
structures, injuries to persons, legal fees). The contractor 
prefers a narrow indemnification clause to limit the damages 
it must cover. Narrow-form indemnity clauses provide that 
the indemnitor is liable only to the extent the indemnitor 
actually caused the damages. The owner, on the other hand, 
prefers a broad indemnification clause so that it is protected 
from any claims that may arise from the contractor’s actions 
under the contract. Broad-form indemnity clauses require 
the indemnitor to indemnify for all damages, regardless of 
whether it is at fault at all. 

Historically, and through the anti-indemnification statute, 
Michigan has adopted a rule that a negligent indemnitee 
cannot use a broad-form indemnity clause in a construction 
contract to shift liability for damages or injury for which it 
is solely responsible. Such a clause will be void. Known as 
an intermediate form of indemnity, Michigan construction 
contracts allow the parties to negotiate the level of indemnity 
to be provided by the parties. At a minimum, the parties 
tend mutually to agree that each will indemnify the other 
for claims and damages to third parties or property (other 
than the project) somehow caused by their actions. More 
aggressive indemnification forms may assign liability to the 
indemnitor for a greater portion of the indemnitee’s dam-
ages, even if the indemnitee was partially at fault.

To temper the exposure under indemnification clauses or the 
costs of warranty repairs, contractors will include liability 
waivers and/or limitation of liability waivers in construc-
tion contracts. Liability waivers are just that. The owner will 
agree to waive certain defects or non-conforming work and 
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relinquish its ability to make a claim against the contractor. 
The waivers will not undermine the safety or functionality of 
a project. They typically cover aesthetic and material ques-
tions or issues that the owner has notice of or self-created.

The limitation of liability does not concern fault, but ap-
proaches the situation from the other side, putting a cap 
on the amount of damages an offending party will pay the 
owner for its actions or omissions in an effort to balance the 
contract sum with the liability they may face. It is common to 
see architects, engineers, and design professionals try to lim-
it their liability to the amount they stand to be paid under the 
contract, some multiple thereof, or some stated sum. Other 
contracts may be limited to the party’s insurance coverage. 
The owner must be conscious of these clause as any limita-
tion puts the owner at risk should a problem occur where 
the cost to correct exceeds the limitation. The owner, and 
its insurance coverage, will bear any excess costs to correct.

7.4 Management of schedule-related risk
For any construction projects the time of completion is very 
important. Delayed completion has a real cost to the owner. 
For example, an owner-user may have a time deadline to 
move out of its current location which is dependent on the 
completion of the new facility; or an owner-investor owner 
may need tenant lease(s) to commence at the new building 
in order to start paying for the project. While most con-
struction contacts contain a provision that timing is of the 
essence, without added protections the only recourse for a 
construction delay would be a breach of contract suit where 
the owner would have to prove the cost and damages in-
curred as the result of the project not being completed on 
time. 

Therefore, substantial and final completion dates for a de-
fined time period for completion are often included (eg the 
project will be completed within 18 months from the date of 
the construction contract or securing the necessary building 
permit). If the project allows, schedule progress can be fur-
ther demonstrated by delineating milestones for the comple-
tion of certain stages of the project. With completion dates 
set forth in a construction contract, the owner can incorpo-
rate penalties or damages for delayed completion. 

There are two types of damages that are addressed in con-
struction contracts: compensatory and liquidated. Compen-
satory damages cover the actual damages the owner incurs 
as a result of the delay. For the owner, these can include in-
creased costs from higher material costs, increased general 
condition costs to the contractor or subcontractors, lost rent 
from tenants that could not move in, or additional rental 
costs the owner was forced to pay at its former location etc. 
Consequential damages are not unique to the owner. Where 
a construction delay is caused by the owner, the contractor 
can incur consequential damages for increased material and 

labour costs under a stipulated sum or guaranteed maximum 
price contract or lost profit on the current project or future 
projects it had to delay or forego because the current project 
time extended beyond the set completion date.

In order to recover consequential damages, the party claim-
ing damages must prove that they were actually incurred and 
incurred as result of a the other party’s action or inaction. 
Since delay costs can equally impact the owner and contrac-
tor, and can be difficult or time consuming to prove, it is 
customary for construction contracts to include a mutual 
waiver clause where both parties agree to waive any conse-
quential damages. 

In place of consequential damages, the owner will often in-
clude a liquidated damages clause for delayed completion. 
The owner and contractor will agree to a set amount or more 
often a daily amount that is charged to the contractor if the 
project is not completed on time. This can be a certain dollar 
amount for each day the project is delayed or there can be 
a graduated scale where the amount increases as the delay 
continues. The parties agree in the standard language that 
the fee is not a penalty, but a representation of the damages 
the owner will incur if project completion is delayed. There 
is no need to prove the amount or bring any sort of action to 
establish the damages. The owner is permitted to charge the 
damages to the contractor, or will often deduct the damages 
from amounts owed to the contractor. 

7.5 additional Forms of security to Guarantee a 
contractor’s Performance
Construction projects are not a cheap endeavour. The risks 
of proper completion cause owners, lenders and contractors 
to include contract assurances that the project will be com-
pleted and paid for. Most contracts include provisions that 
the owner and contractor have the financial wherewithal to 
perform their obligations under the construction contract. 
There are also provisions that the owner will provide loan or 
bank information verifying it has the necessary funding to 
pay the contractor for the work to be performed. 

With the proliferation of single-purpose entities being cre-
ated to own real estate, construction companies may require 
owners to provide a letter of credit, personal or parent com-
pany guarantees, or even a third-party guarantee to ensure 
that there is adequate funding to cover the contract price. 

Just as the contractor wants assurances that it will be paid 
for the contract work, owners may feel they need assurances 
that the project will be completed. To this end, owners and 
construction lenders may require payment or performance 
bonds to protect payments and/or guarantee performance. 
Bonds are typically required in public projects to protect 
taxpayer money that is funding the project. Private owners 
do not always require bonds, but find it prudent if it is 
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unfamiliar with the contractor or believes it may not have 
the financial strength compared to the scope of the project to 
weather a problem should it arise. Likewise, a construction 
lender may require a bond to protect its loan. 

A payment bond is provided for the owner and construc-
tion lender, if any. It ensures that the material and labour 
furnished for the project will be paid for and that no con-
struction liens will be filed against the property. This will not 
ensure that the project is completed, but should a problem 
arise and the contractor not meet its payment obligations 
under the construction contract, the bond surety agrees to 
pay for all the work performed and materials purchased. 

A performance bond ensures that the project will be com-
pleted in accordance with the construction plans and the 
contractor meets its obligations under the construction con-
tract. The owner may require that only the general contrac-
tor carry a bond, or may also require that all or some of the 
subcontractors carry a bond. Likewise, the general contrac-
tor may require certain subcontractors engaged to perform 
major components of the project to carry a bond for the cost 
of the subcontract. 

7.6 Liens or encumbrances in the event of  
non-Payment
The Michigan Construction Lien Act (MCLA) protects con-
tractors, subcontractors, suppliers, labourers, and design 
professionals if they are not paid for work performed on a 
construction project. There is one caveat; construction liens 
cannot attach to public property. The MCLA provides that 
any of the listed entities who provide an improvement to the 
real estate is entitled to a construction lien on the owner’s 
interest in the property. Typically, the lien will attach to the 
land and its improvements. “Improvements” is defined in the 
MCLA to include physical work and construction services, 
supplying materials, as well as surveying, engineering and 
architectural planning.

A lien must be recorded in the county in which the property 
is located within 90 days of the last date the claimant fur-
nished labour or materials. In order to file a lien, the claim-
ant must either have a contract directly with the owner or 
have filed a notice of furnishing to alert the owner to the fact 
that the claimant is providing services to the project. The 
MCLA requires that the notice of furnishing be provided 
to the owner and the general contractor within twenty days 
after furnishing the first labor or material. The failure of a 
lien claimant to provide a timely notice of furnishing will not 
defeat a construction lien for work performed or materials 
furnished after service of the notice of furnishing. 

The amount of the lien may only claim the amount due and 
unpaid and cannot exceed the amount of the lien claimant’s 
contract, less payments made on the contract. If the claim 

is not paid, the claimant must commence an enforcement 
action on a construction lien, which must be brought within 
one year after the date the claim of lien was recorded. 

Construction liens have the same priority regardless of the 
time they were filed. Liens also have priority over all inter-
est, liens, and encumbrances recorded after actual physical 
improvement to the property, which does not include design 
planning or material delivery. A mortgage or other interest 
in the property that is recorded before the first physical im-
provement to the property occurs will have priority over a 
construction lien subsequently filed under the MCLA. 

Construction liens can be removed in one of three ways. The 
owner can pay the claimant the full lien amount or some 
other agreed-upon amount, after which the claimant will 
record a release of lien. The owner may also bring an action 
in the circuit court or defend against a claimant’s lien fore-
closure action and prove that the lien was improperly filed. 
Lastly, if a lien claimant does not commence a foreclosure 
action within one year, the lien will lapse.

7.7 requirements Before Use or inhabitation
After construction has been completed, the building may not 
be occupied or used until the local jurisdiction has issued 
a certificate of occupancy. This is obtained after the local 
building official determines that the work authorized in the 
building permit has been completed in accordance with the 
permit, applicable building codes, laws and ordinances. A 
temporary certificate of occupancy may be issued before the 
entire project is completed if the building or a complete por-
tion of the building can be occupied without endangering 
the health and safety of the building’s occupants. 

8. tax

8.1 sale or Purchase of corporate real estate
US federal income tax is imposed on the gain from the sale 
of real property located in the United States unless such a 
gain is deferred by completing a like-kind exchange under 
Internal Revenue Code Section 1031. If the property is a 
capital asset of the taxpayer, then the gain will be taxed at 
the lower capital gains rates (20%, 15% or 0% depending on 
the tax bracket of the taxpayer), except a portion of the gain 
attributable to the recapture of depreciation taken may be 
taxed at a 25% rate. If, instead, the property is inventory or 
sold to customers in the ordinary course of the taxpayer’s 
business, then the gain will be taxed at the taxpayer’s gener-
ally higher ordinary income tax rates.

For gains from the sale of real estate located in Michigan, 
Michigan imposes an income tax on individuals at the rate 
of 4.25% and on C corporations at the rate of 6%.
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State of Michigan and county real estate transfer taxes are 
imposed upon the sale of real estate located in Michigan. 
The State of Michigan transfer tax is imposed at the rate of 
USD3.75 per USD500 or approximately 0.75%. The county 
transfer tax is imposed at the rate of USD0.55 per USD500 or 
approximately 0.11%. The seller is liable for the transfer tax. 
The seller and buyer can agree to bear the cost of the transfer 
taxes differently between them, but the seller remains liable 
to the governing authority.

Both the State of Michigan and county transfer taxes gen-
erally apply to the transfer of real estate by deed or other 
written instruments. The State of Michigan transfer tax also 
applies to the transfer of a controlling interest in any entity 
owning a certain amount of real estate. Generally, a “control-
ling interest” is more than 80% of the interests in the entity. 
Both the State of Michigan and county transfer taxes have 
various exemptions, such as transfers to certain trusts, family 
members or affiliated entities.

In addition, when there is a transfer of ownership in Michi-
gan real estate, the real property taxes are “uncapped”. In 
general, property taxes in Michigan are capped, meaning 
that the base on which property taxes are calculated can 
only increase annually by a certain inflation rate up to the 
assessed value of the property. This causes many real prop-
erties in Michigan to be taxed on values that are less than 
the assessed value of the property. When there is a sale or 
transfer of ownership, the property is uncapped and the tax-
able base can then be increased to the assessed value of the 
property. A transfer of more than 50% in an entity owning 
real property can also cause an uncapping event. There are 
various transfers that are exempt, such as transfers to certain 
trusts, family members or affiliated entities.

8.2 Mitigation of tax Liability
Transferring real estate to a subsidiary entity and then sell-
ing the ownership interests in the entity to a third party no 
longer avoids the imposition of the State of Michigan real 
estate transfer tax. Pursuant to recent changes to the law, the 
State of Michigan transfer tax also applies to the transfer of 
a controlling interest in any entity owning a certain amount 
of real estate. Generally a “controlling interest” is more than 
80% of the interests in the entity. However, perceived defects 
in the law and lax enforcement has resulted in little or non-
existent compliance. The county transfer tax, however, does 
not apply to the sale of an interest in an entity that owns the 
real estate.

8.3 Municipal taxes
In Michigan, other than property taxes, municipal taxes on 
the occupation of business premises or the payment of rent 
are rare to non-existent. The City of Detroit and a few other 
municipalities in Michigan impose an income tax on a busi-
ness’s net income. 

8.4 income tax withholding for Foreign investors
In Michigan, pass-through entities (ie, partnerships, limited 
liability companies and S corporations) are no longer re-
quired to withhold income tax on the distributive share of a 
non-resident owner’s income from the pass-through entity. 
A pass-through entity may, but is not required to, elect to file 
a composite return and pay Michigan income tax on behalf 
of two or more non-corporate non-resident owners. Such 
non-resident owners must elect to have the pass-through 
entity file a composite return and remit income tax on their 
behalf. The Michigan individual income tax filing obliga-
tion of an owner of a pass-through entity is satisfied if the 
owner participates in a composite return and has no other 
Michigan-sourced income. A non-resident owner who does 
not elect to participate in a composite return must file their 
own Michigan income tax return and pay any Michigan in-
come tax due.

US federal income tax is imposed on the gain from the sale 
of real property located in the United States unless such a 
gain is deferred by completing a like-kind exchange under 
Internal Revenue Code Section 1031. If the property is a 
capital asset of the taxpayer, then the gain will be taxed at 
the lower capital gains rates (20%, 15% or 0% depending on 
the tax bracket of the taxpayer), except a portion of the gain 
attributable to the recapture of depreciation taken may be 
taxed at a 25% rate. If, instead, the property is inventory or 
sold to customers in the ordinary course of the taxpayer’s 
business, then the gain will be taxed at the taxpayer’s gener-
ally higher ordinary income tax rates.

If a non-US taxpayer disposes of US real estate, the buyer 
is required to withhold 15% of the amount realised by the 
non-US taxpayer from the disposition.

For gains from the sale of real estate located in Michigan, 
Michigan imposes an income tax on individuals at the rate 
of 4.25% and on C corporations at the rate of 6%.

8.5 tax Benefits
A taxpayer is allowed to offset income from real estate by 
expenses of the property including depreciation. Deprecia-
tion deductions may cause the taxpayer to have a net loss 
from the ownership of the property. Since many real estate 
properties are owned by pass-through entities (ie, partner-
ships and limited liability companies), such net losses flow 
through to the owners of the pass-through entities. Owners 
who are active in the real estate ownership may be able to 
utilize such net losses against other income. Owners who are 
passive investors are subject to certain limitations on how 
and when they are able to utilize such net losses.

8.6 Key changes in Federal tax reform
The key changes in the recent US federal tax reform legisla-
tion that will most significantly affect commercial real estate 
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investment in the US are the new “pass-through” deduction 
and the new limitation on the deductibility of interest.

The new “pass-through” deduction provides a deduction 
for non-corporate taxpayers equal to 20% of their share 
of qualified business income generated from pass-through 
businesses (ie, sole proprietorships, partnerships, limited li-
ability companies taxed as partnerships, and Subchapter S 
corporations), as well as their share of certain dividend in-
come received from a Real Estate Investment Trust (REIT). 
The “pass-through” deduction is subject to several limita-
tions based on the taxpayer’s taxable income, the type of 
pass-through business generating the income and the wages 
and/or value of certain assets of the pass-through business. 
This new “pass-through” deduction will generally reduce the 
effective US income tax rate for investors in real estate.

The new limitation on the deductibility of interest limits the 
deduction of a business’ interest expense to no more than 
30% of a business’ adjusted taxable income. Businesses with 
under USD25 million of annual gross receipts are exempt. 
Real estate businesses are permitted to elect out of these rules 
at the expense of extending the depreciable life of certain 
property. If this new limitation applies to a real estate invest-
ment, an investor’s net income and thus tax liability may 
increase.

Both of these new law changes went into effect on 1 January 
2018 and will expire after 2025 unless extended or made 
permanent by Congress.

In addition, the new US tax law changes limited Internal 
Revenue Code Section 1031 like-kind exchanges to real 
property that is not held primarily for sale. So, taxpayers can 
continue to defer gain on the sale of real property pursuant 
to the 1031 like-kind exchange rules.Jaffe raitt Heuer & weiss, P.c.

27777 Franklin Road – Suite 2500
Southfield
MI 48034

Tel: 248.351.3000
Fax: 248.351.3082
Email: marketing@jaffelaw.com
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